IN THE CRIMINAL COURT FOR «Court_county» COUNTY, TENNESSEE

STATE OF TENNESSEE


)







)







)

vs.





)
No. «Docket_number»






)







)

«Style_name»



)

«Defendants_name»’s Consolidated Initial Pre-Trial Motions



Pursuant to Knox County Local Rule II, «Defendants_name» files the following pre-trial motions.

Index To Motions
[INSRUCTION]  It is necessary that you create a new index for each case because you may delete some of the motions or add additional motions for the specific case.  In ordr to add a new motion, the easiest way is to copy the heading and content of another motion and paste it in where you want it and then edit the pasted motion to create the new motion you are adding.  This allows you to use the styles contained in the copied motion that will cause the new motion to be included in this Index.



After deleting and adding new motions complete the merging to new document by Tools>Mail Merge Manager>2. Select Recipients List>Get List>Open Data Source>and select the “State Criminal Motion Data” I have included.  Please note that I have entered the data for “John William Moore” as record “1” for you to experiment with.  If you wish you can either change that data to one of your cases or create a new record for your case that will become record “2” and will leave the Moore data in the record.  



After selecting your data record, i.e. Moore or your case, then go to Tools>Mail Merge Manager>6. Complete Merge and select “Merge to New Document” that is the second icon on my version of Word.



After the merge is complete save the new document and then place curser after this message to create the index.   Use Insert>Index and Tables>Table of Contents.  Once the Index is inserted you can then reformat the Index or Table of Contents to your preferences by using the modify function in the Table of Contents style. 



Remember, there is the alternative to the consolidated motion by creating a template and copying the body of the motion from this document into the body of the template thereby creating single and separate motions.  I have also included a template for you to experiment with.



Be patient!  Get someone who knows Word to help you.  Once you become conformable with the use of Word Mail Merge you can adapt the format and contents to your preferences.  I hope this is helpful.
P, Written Reponses

1. «Defendants_name»’s Demand For Written Responses To Motions From The District Attorney General



«MrDefendant», pursuant to the Revised Rules of Practice of the Criminal Court of Knox County, Tennessee, Rule II demands
 written responses be filed by the State within ten (10) days to all defense motions.

2. «Defendants_name»’s Motion To Dismiss Pursuant to Tenn. R. Crim. P. 5(e) For The Denial Of A Preliminary Hearing



«Defendants_name», through the undersigned Counsel, moves to dismiss the presentment charging a “hoax device” because of the denial of a preliminary hearing.



«MrDefendant» was arrested and charged with  FILLIN "What Charge?"   ******.   «MrDefendant» was not provided a preliminary hearing on  ******** FILLIN "What Charge?" \o .  



«MrDefendant» is entitled pursuant to Tenn. R. Crim. P. 5(e) to have the indictment dismissed.

3. «Defendants_name»’s Motion To Dismiss For Denial Of A Speedy Trial

Evidentiary Hearing Requested



«Defendants_name», through the undersigned Counsel moves to dismiss the presentment for the denial of a Speedy Trial in violation of the Fifth Amendment to the United States Constitution; Article I, Section 9 of the Tennessee Constitution; and T.C.A. § 40-4-101.



«MrDefendant» demands a hearing and objects to statements of the prosecutor be accepted in any attempt by the State to justify the delay.  «MrDefendant» demands proof be presented of any justification offered.

4. «Defendants_name»’s Demand For A Speedy Trial.



«Defendants_name», in the event the presentment is not dismissed, demands a speedy trial pursuant to the Fifth Amendment to the United States Constitution; Article I, Section 9 of the Tennessee Constitution; and T.C.A. § 40-4-101.

5. «Defendants_name»’s Motion To Dismiss “Burns” Offenses (b) or (c) That Are Not Charged In The Indictment



Defendant pursuant to Tenn. Const. Art. I, § 14 and T.C.A. § 40-13-101 et seq. moves the Court dismiss State v. Burns, 6 S.W.3d 453, 466-467 (Tenn. 1999)  (b) and (c) offenses that are not charged in the indictment.
Memorandum



Tenn. Const. Art. I, § 14 requires that a grand jury bring an indictment specifying all crimes for which Defendant is charged.  Where an offense has all the same elements of a greater offense except one, the defense the elements of the lesser offense have been considered by a grand jury and the Defendant is placed on notice that the lessor offence is included in the greater offense.



In State v. Burns, 6 S.W.3d 453, 466-467 (Tenn. 1999) our Supreme Court created a new species of included offenses that do not have the same elements of the charged offense found by the grand jury.  According to Burns the Court at trial is to consider the evidence and determine if Burns offenses (b) or (c) have been established by the proof.  If so, the Court is to charge those offenses although a grand jury has not considered or indicted for those offenses.



The federal constitution Fifth Amendment right to indictment by a grand jury has not been incorporated by the Fourteenth Amendment to be applicable to the states.  However Tennessee’s Constitution, Art. I, § 14 has its own grand jury protections to the people of Tennessee. Authorities under the Fifth Amendment grand jury clause are therefore applicable to the Tenn. Const. Art. I, § 14 grand jury clause.



In Russell v. U.S., 369 U.S. 749, 769-770 (1962) the Court held the Fifthe Amendment grand jury clause required that an indictment state each element of the crime charged to assure the grand jury made a determination on each element of the offense charged and to prevent the prosecutor, or the court, from later guessing what was in the mind of the grand jury and to prevent the defendant from being convicted of a crime not considered by the grand jury.  Fifth and Sixth Amendment constitutional requirements are the indictment must (1) “contain[s] the elements of the offense intended to be charged”; (2) “sufficiently apprises the defendant of what he must be prepared to meet” and, (3) “in case any other proceedings...for a similar offense whether the record shows with accuracy to what extent he may plead a former acquittal or conviction.” The indictment must do more than "simply repeat the language of the criminal statute. ... [i]t must state the species, it must descent to particulars” ... ”and be accompanied with a statement of the facts and circumstances as will inform the accused of the specific offense, coming under the general description, with which he is charged." Russell v. U.S., 369 U.S. 749, 764-765 (1962); Hamling v. U.S., 418 U.S. 87, 117-118 (1974).


Therefore, unless a grand jury considers and approves Mayes (b) and (c) elements of included offenses, absent Defendant’s waiver of the protections of Art. I, § 14 for a grand jury to consider and approve an indictment for those offenses, this Court cannot constitutionally charge the jury on those uncharged offenses.



WHEREFORE, Defendant moves to dismiss all offenses that have an intent or element of the offense that are not included in the offenses reviewed and approved by the grand jury including all Burns (b) or (c) offenses.
6. «Defendants_name»’s Motion For Rule 7(c) Bill of Particular Specifying Each State v. Burns Offense The State Will Attempt To Establish In Its Case In Chief



Defendant moves for a Rule 7(c) Bill of Particulars specifying each State v. Burns, 6 S.W.3d 453, 466-467 (Tenn. 1999) (b) or (c) offense the State will attempt to establish in the State’s case-in-chief.


This motion for Bill of Particulars is made in the alternative to Defendants’ motion to dismiss Burns (b) and (c) offenses for failure of the State to obtain grand jury review of each element of the offenses charged required by Tenn. Const. Art. I, § 14 and if this Court holds that the indictment is sufficient to state Burns (b) and (c) offenses that have different elements than those of the offenses charged.
Memorandum



After Burns a practice has developed for Courts to wait until the charge conference to have the State specify, or for the Court to determine, Burns included (b) and (c) offenses that have different elements from those contained in the Burns (a) offense. Defendant objects to this procedure as being both constitutionally and procedurally flawed and has moved to dismiss Burns (b) and (c) offenses that contain different elements than the charged offense under the Tennessee grand jury requirement of Art. I, Section 14 and the due process clause of the Fourteenth Amendment to the United States Constitution.  



If this Court does not dismiss Burns (b) and (c) offenses that contain an element not charged in the indictment, Defendant claims that those offenses must be included in the bill of particulars requested by this motion.



The Tennessee Supreme Court has described the purpose of a Bill of Particulars to provide Defendant notice of these Burns offenses prior to trial.

Where, as here, an indictment sufficiently alleges the elements of the offense and otherwise complies with constitutional and statutory requirements, a defendant should move for a bill of particulars if additional particular information about the nature of the conduct or the theory upon which the State intends to rely to establish the criminal offense is needed. Tennessee Rule of Criminal Procedure 7(c) provides that "upon motion of the defendant the court may direct the filing of a bill of particulars so as to adequately identify the offense charged." This rule became effective July 13, 1978, and according to the committee comments, the rule provides for a bill of particulars "where needed by the defendant in order that the defendant can know precisely what he or she is charged with." See State v. Hicks, 666 S.W.2d 54 (Tenn. 1984) (discussing in detail the function of a bill of particulars). While a bill of particulars certainly will not save an otherwise invalid indictment, it can serve to narrow a general indictment and provide a defendant with enough information about the charge to allow the defendant to prepare a defense and avoid prejudicial surprise at trial. State v. Byrd, 820 S.W.2d 739, 741 (Tenn. 1991). Because the indictment in this case satisfied all the statutory and constitutional requirements of Hill, the defendant should have moved for a bill of particulars if more specific information was needed to prepare his defense.
State v. Hammonds, 30 S.W.3d 294, 303 (Tenn. 2000)


First, the Defendant does not have Tenn. Const. Art. I, § 8 or federal Fourteenth Amendment due process notice or a meaningful opportunity to be heard as to the offenses defendant is required to defend against until after the trial is over.  Second, the Defendant is required to guess what the State, or the Court, may charge Defendant after the trial is over to prepare or present a defense.  Third, this process permits the State or the Court to consider evidence offered by the defense to support a charge that would otherwise not be presented to the jury.  Finally, this procedure denies Defendant the benefit of Tenn. R. Crim. P. 29 for a motion of acquittal at the end of the State’s case in chief and at the end of all the proof that may not be charged until after those rules are no longer available to the defendant.



"[C]ore requirements" of due process are "adequate notice ... and a genuine opportunity to explain".  The notice provided must be "reasonably certain to inform those affected," Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 315, 70 S.Ct. 652, 657, 94 L.Ed. 865 (1950), and the opportunity to be heard must be given "at a meaningful time and in a meaningful manner." Armstrong v. Manzo, 380 U.S. 545, 552, 85 S.Ct. 1187, 1191, 14 L.Ed.2d 62 (1965).


Nothing can be more repugnant to these constitutional protections of due process than for a citizen to stand trial and then after the trial, the State and the Court determine what the citizen is to be charged with.  Such a procedure is similar to the French system of  inquiry and is completely inconsistent with the American system of due process.



WHEREFORE, for the reasons stated, Defendant moves the Court require the State to specify each and every included offense by a Rule 7(c) Bill of Particulars.
7. «Defendants_name»’s Motion For Rule 16(a)(1) Discovery And Inspection



«Defendants_name», by and through the undersigned counsel and pursuant to Tenn. R. Crim. P. 16(a)(1), requests discovery of the following evidence and moves the Court to order the State, the District Attorney General and his agents, employees, and/or any law enforcement officers or agents involved in this cause to permit defense counsel to inspect, copy and discover the following materials, items and information before trial.



In responding to this Rule 16 discovery request Defendant moves that the following procedures be followed:



A.
«MrDefendant» demands
 that a written response to this Motion be filed detailing and describing the discovery produced. 



B.
 «MrDefendant» further demands
 that if there in no discovery as to a requested category the State affirmatively state none exist.


C.
«MrDefendant» objects to prosecutors abrogating their discovery responsibly to non-prosecutors such as detectives, investigators or laboratories.



D.
«MrDefendant» demands
 that the prosecutor supervise and provide all discovery.



1.
Any relevant written or recorded statements, confessions, or admissions against interest made by «MrDefendant» or copies thereof.  This request calls for discovery of written or recorded statements and recordings of «Defendants_name»'s conversations made by any means of mechanical recordation or electronic surveillance, whether made before or after arrest and/or indictment and whether or not in response to interrogation.  The term "statements" includes "substantially verbatim" as well as the "mere summary" and encompasses «Defendants_name»'s statements in whatever form preserved.  This request encompasses all such statements of «MrDefendant», without regard to whether the State intends to use the statement at trial.



2.
The substance of any oral statements which the State intends to offer in evidence at the trial on these charges made by «MrDefendant», whether before or after arrest, in response to any type of interrogation or questioning by any person then known to the «MrDefendant» to be a law enforcement officer.



3.
The substance of any oral statements made by «MrDefendant», whether before or after arrest and/or indictment, regardless of whether the statements were made during a conversation with any person who in fact was a State agent, informer, or operative or who is now a prosecution witness, or in response to interrogation by any person then known to be a State agent, informer, or operative.  This request covers those statements by «MrDefendant» that have not been preserved in any writing or recording, and encompasses all such statements of «MrDefendant», without regard to whether the State intends to use the statement at trial.



4.
Any statements made by other individuals that the State contends are attributable to the «MrDefendant» under any basis and, if made by the «MrDefendant», would fall within requests 1, 2, and 3 above.



5.
The identity of the agents and/or other individuals present at the time any statements referred to Request Nos. 1, 2, 3, and 4 were made and the time, place, and circumstances of such statements.



6.
Any electronic surveillance or interception of statements of «MrDefendant» through any means.



7.
A full copy of any prior criminal record of «MrDefendant», the existence of which is known or by the exercise of due diligence could become known to the District Attorney General.



8.
All books, papers, documents, photographs, cassettes, tapes, video tapes, tangible objects and photographs of same, buildings or places, or copies or portions thereof (hereinafter referred to as "documents"), which are within the possession, custody or control of the State and which were obtained from or belong to «MrDefendant».  This request includes any evidence or documents that came into the possession, custody or control of the District Attorney General, the State or its agents, whether by subpoena, seizure, request, or otherwise.



9.
All "documents" as referred to above that the prosecution intends to use at trial as evidence in its case-in-chief.  It is requested that any documents in this category be specifically identified from among the items of other discovery that will be produced pursuant to Rule 16 of the Tennessee Rules of Criminal Procedure, both to enable counsel to prepare effectively and, if appropriate, to afford an opportunity to move to suppress pursuant to Rule 12 of the Tennessee Rules of Criminal Procedure.



10.
All "documents" as referred to above which are within the possession, custody, or control of the State and which are material to the preparation of «MrDefendant»’s defense including, but not limited to, all documents and tangible items that (a) are referred to in the indictment; (b) are referred to in any arrest warrant; (e) are related to any statement of fact in the indictment or any arrest warrants; (f) constitute the fruits or means of perpetrating any of the offenses set forth in the indictment, or (g) were presented to the grand jury in its investigation of the criminal offenses referred to in the indictment.



11.
All results or reports of physical or mental examinations, scientific tests or experiments or copies thereof, the existence of which is known or through due diligence could become known to the State, which are material to the preparation of the defense or are intended for use by the State as evidence-in-chief at trial and regardless whether such tests or reports were conducted in connection with any investigation of «MrDefendant» including, but not limited to:



a.
All handwriting exemplars, handwriting samples, opinions of handwriting experts, handwriting or document analysis, and all documents used in such analysis.



b.
All fingerprint and palm print exemplars, fingerprint samples, comparisons and opinions of fingerprint experts, and all documents that relate to those opinions.



c.
All psychological tests performed upon any prosecution witness, informant, or operative, and all documents that refer or relate to such tests.  This request includes social or psychological reports of tests of prisons or jails where prosecution witnesses, informants or operatives have been or are presently confined.



d.
All polygraph examinations, psychological stress evaluations, hypnotic procedures, or any other scientific procedures devised to determine whether a subject is telling the truth or to refresh a witness' memory, and all documents that refer or relate to such examinations.



e.
All field tests and laboratory tests performed upon any narcotics or other substances that are the subject of this indictment.



f.
All laboratory notes, worksheets, equipment printouts, and other data from any other tests performed upon any narcotics or other substances that are the subject of this indictment, and any other data that forms the basis of any expert conclusions in this case.



12.
A written list of the names, addresses and qualifications of all experts the State intends to call as witnesses at trial, including any State agents or employees with special training in any specific area of law enforcement, together with all reports made by such experts or, if reports have not been made, a brief description of the opinion and subject matter of the opinion to which each is to testify.



13.
The name and specific location of persons known or with due diligence could be known to the State who are intended or expected to testify on behalf of the State.



14.
The name and specific location of persons who are known or with due diligence could be known to the State who are known by the State to have been present at the alleged scene on or about the time «MrDefendant» is alleged to have committed the offenses charged, including all statements made by such persons relating in any way to the offenses charged.



15.
Copies of all search warrants, affidavits in support of search warrants, receipts of property obtained by search warrants, consent to search forms, or other related documents pertaining to the obtaining, preparation, or execution of any search or seizure or confiscation of any of «MrDefendant»’s property or possessions or places in which «MrDefendant» may have an expectation of privacy.



16.
The name and law enforcement affiliation of each and every law enforcement officer who participated in any manner or was present at the obtaining, preparation, or execution of any search warrants at the time of «MrDefendant»'s arrest and at the time of seizure or confiscation of any of «MrDefendant»'s property.  This request is for the identity of all such persons described above, regardless of whether the State intends to call said person as a witness in response to a motion to suppress or at the trial of this cause.



17.
Copies of any and all subpoenas issued by any State agents or agencies in connection with investigation of this «MrDefendant».



18.
A list of all documents used, obtained or written in connection with the investigation preceding the indictment in this case that the State or its agents destroyed, for whatever reason, including, but not limited to, rough notes of interviews, reports, memoranda, subpoenaed documents and any other documents.



19.
Copies of any charts, summaries, or calculations intended for use by the State as evidence at trial along with all writings, recordings, photographs, or other information upon which such charts, summaries, or calculations are based.



20.
Pursuant to the provisions of Rules 12 and 16 of the Tennessee Rules of Criminal Procedure and the «MrDefendant»'s Tennessee and Federal Constitutional rights to effective assistance of counsel and a fair trial, «MrDefendant» moves that the State be ordered to give pretrial notice specifically and promptly of any materials that the State does not intend to make available which may arguably fall within one of the above requests so that «MrDefendant» can discover the State's reasons for non-production of such materials and, if appropriate, seek prompt judicial review.

P, R12(d)(2) Initial Request

8. «Defendants_name»’s Motion For Notice By The State Pursuant To Rule 12(d)(2) Of Its Intention To Use Evidence Arguably Subject To Suppression



«Defendants_name» pursuant to Tenn. R. Crim. P. 12(d)(2) demands
 the State comply with Tenn. R. Crim. P. 12(d)(2) within ten (10) days to make inquiry and to serve and file specific written notice and designations of any and all evidence or information in the State's possession, custody or control, or the existence of which is known, or by the exercise of due diligence could become known to the State, which evidence or information the State presently or at any time contemplates or considers using in its evidence-in-chief at trial, in order to afford the «MrDefendant» an opportunity to move for suppression.



In responding to Tenn. R. Crim. P. 12(d)(2):



A.
Defendant objects to any statement by the prosecutor that all discovery will be offered in the State’s case-in-chief.



B.
Defendant’s demand for 12(d)(2) notice includes any item of discovery the state intends to offer in its case in chief to provide Defendant an opportunity to move in limine to exclude that item as provided for by Tenn. R. Crim. P. 12(b)(2)(C) and Tenn. R. Evid. 104(a). 

Memorandum


Tenn. R. Crim. P. 12(d)(2) provides:

(d)
Notice by the State of the Intention to Use Evidence.
. . .
(2) At the Defendant's Request.
At the arraignment or as soon afterward as practicable, in order to afford an opportunity to move to suppress evidence the defendant may request notice of the state's intent to use (in its evidence in chief at trial) any evidence that the defendant may be entitled to discover under Rule 16, subject to any relevant limitations prescribed in Rule 16.



State v. Giannini, 1991 WL 99536, pp. 3-5, 1991 Tenn. Crim. App. LEXIS 477, 14-15 (Tenn.Crim.App. 1991) the Court held:

The purpose of Rule 12(d)(2) is to afford the accused an opportunity to suppress any evidence that (a) the State intends to use in its case-in-chief and (b) is discoverable pursuant to Rule 16. This rule is not intended as a substitute for discovery. Consequently, the relief sought by the appellant pursuant to Rule 12(d)(2) was broader than the relief provided by the rule. The appellant was not entitled to the production of "all evidence to which the defendant may be entitled discovery pursuant to Rule 16" -- only that evidence which could be the subject of a motion to suppress. 

Contrary to the contention of the assistant district attorney general, compliance with Rule 12(d)(2) by the State is not discretionary. The rule contemplates compliance by the State. When the State fails to comply with a defense motion predicated upon this rule, the trial court can order compliance. Moreover, responding that the State intends to "use in its evidence in chief at trial all evidence to which the defendant may be entitled discovery pursuant to Rule 16" does not constitute compliance with the rule. Such a response does not comport with the spirit or letter of Rule 12. The rule contemplates that the State will provide the defendant with specific information concerning the evidence the State intends to introduce. 



The prosecutor may attempt to misconstrue the State’s Rule 12(d)(2) obligation to apply only to motions to suppress pursuant to a constitutional provision.



Defendant disagrees.  



First, it should be noted that Rule 12(d)(2) is provided for under Rule 12 that is titled “Rule 12. Pleadings And Motions Before Trial; Defenses And Objections.” Rule 12 repeatedly states motions under the rule apply to both “defenses” and “objections.”   Neither Tenn. R. Crim. P. 12(d)(2) or Tenn. R. Evid. 104 limit the provisions of pretrial exclusion of evidence to constitutional grounds.  In fact, those rules do not mention the constitutions.



Construction of Rule 12(d)(2) to include any type of pretrial motion to suppress, exclude, object or seek in limine relief cannot be limitated to only constitutional motions to suppress consistent with the required construction of Tenn. R. Crim. P. 12 by Tenn. R. Crim. P. 2 that provides:

These rules are intended to provide for the just determination of every criminal proceeding. They shall be construed to secure:
(a) simplicity in procedure;
(b) fairness in administration; and
(c) the elimination of:

(1) unjustifiable expense and delay; and

(2) unnecessary claims on the time of jurors.


Construction of Rule 12(d)(2) to include discoverable information that is subject to a Rule 104 pretrial objection in limine is also consistent with the commentaries to the Federal Rule of Criminal Procedure 12(b)(4)(B) that reads the same as the Tennessee rule.



1994 Commentary:

the steps which have been suggested as a method of dealing with evidence of this type will indicate to counsel and to the trial courts that the pretrial consideration of other evidentiary problems, the resolution of which is needed to assure the integrity of the trial when conducted, will be most useful and that this court encourages the use of such procedures whenever practical.



2002 commentary:

The Committee believed that that provision, [former 12(d)(2)] which addresses the government's requirement to disclose discoverable information for the purpose of facilitating timely defense objections and motions, was more appropriately associated with the pretrial motions specified in Rule 12(b)(3).


Defendant moves this Court instruct the prosecutor that Tenn. R. Crim. P. 12(d)(2) includes the requirement to provide notice of any evidence that may be subject to suppression on any evidentiary ground. 

P, R12(d)(2) Compel

9. «Defendants_name»’s Motion To Exclude And Suppress All Evidence Not Designated Pursuant To Tenn. R. Crim. P. Rule 12(d)(2) By The State



«Defendants_name» pursuant to Tenn. R. Evid. 104 and Tenn. R. Crim. P. 12(b) and moves to exclude from evidence and suppress any evidence not listed by the State in the States Tenn. R. Crim. P. 12(d)(2) notice.

P, Johnson/Brady-Kyles Request

10. «Defendants_name»’s Motion For Directive To The State To Review And Produce “Favorable Evidence” By Applying The Tennessee Standard Established In Johnson V. State.


«Defendants_name» moves the Court direct the State to review and produce materials as “favorable information” pursuant to the Tennessee standard defined in Johnson v. State, 38 S.W.3d 52 (Tenn. 2001)
.

Information that is favorable to [«MrDefendant»] may consist of evidence that "could exonerate [«MrDefendant»], corroborate [«MrDefendant»’s] position in asserting his innocence, or possess favorable information that would have enabled defense counsel to conduct further and possibly fruitful investigation regarding the fact that someone other than [«MrDefendant» committed the crime." [citations omitted] 

. . .

"[e]vidence which provides some significant aid to [«MrDefendant»] case, whether it furnishes corroboration of [«MrDefendant»] story, calls into question a material, although not indispensable, element of the prosecution's version of the events, or challenges the credibility of a key prosecution witness." [Or] "it provides grounds for the defense to attack the reliability, thoroughness, and good faith of the police investigation, to impeach the credibility of the state's witnesses, or to bolster the defense case against prosecutorial attacks".

Johnson v. State, 38 S.W.3d 52, 56-57 (Tenn. 2001)


As to the timing of the prosecutor’s disclosure of favorable evidence Defendant moves this Court instruct the prosecutor to comply with Tenn. Sup. Ct. R. RPC 3.8 that requires:

Rule 3.8. Special Responsibilities of a Prosecutor.-The prosecutor in a criminal matter:

. . .

(d) Shall make timely disclosure to the defense of all evidence or information known to the prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing, shall disclose to the defense and, if the defendant is proceeding pro se, to the tribunal all unprivileged mitigating information known to the prosecutor, except when the prosecutor is relieved of this responsibility by a protective order of the tribunal

P, R12(b)&16 Motion Johnson/Brady-Kyles 

11. «Defendants_name»’s Motion For Johnson V. State/Brady-Kyles
 And Rule 16(A)(1)(C) & (D) Disclosures Prior To Motion Hearings



«Defendants_name», moves for an order compelling the state to provide all Johnson v. State materials and Tenn. R. Crim. P. 16(a)(1)(C) & (D)
 materials material to the preparation of hearings on «MrDefendant»’s motions in sufficient time prior to hearings that «MrDefendant» may make meaningful use of the information to investigate and assist «MrDefendant» in obtaining pretrial relief.

P, R7(c) Bill of Particulars

12. «Defendants_name»’s Motion For Tenn. R. Crim. P. 7(c) Bill Of Particulars



«Defendants_name», pursuant to Tenn. R. Crim. P. 7(c)
, moves that the Court direct the State to file a written Bill of Particulars as to the following:

FIRST COUNT:

1. State the names of each person who was present at the time the “hoax device(s)” were located.

2. State what authority any state or federal agent had to be present at the time the “hoax device(s)” were located.

3. State the exact address and location, i.e. pants, hands, cabinet, drawer, under an object, etc., where the “hoax device(s)” were located.

4. State where Mr. Moore was when the “hoax device(s)” were located.

5. State whether there was an emergency being dealt with at the time the “hoax device(s)” was located and, if so, state the nature of the emergency.

6. State the name(s) and title of each official Mr. Moore intended to cause to have alarm or reaction to the “hoax device(s)”.

7. State each fact that the State will rely on to establish Mr. Moore intended to cause alarm or reaction by the alleged possession of the “hoax devices(s)” on February 18, 2007.

8. State whether the “hoax devices(s)” were checked for fingerprints.

Second Count

1. State the names of each person who was present at the time the marihuana was located.

2. State what authority any state or federal agent had to be present at the time the marihuana was located.

3. State the exact address and location, i.e. pants, hands, cabinet, drawer, under an object, etc., where the marihuana was located.

4. State where Mr. Moore was when the marihuana was located.

5. State the amount of marihuana seized.

P, Provide Files To Prosecutor

13. «Defendants_name»’s Motion For All Investigative Personal To Provide Their Files To The Prosecuting Attorney To Comply With Tenn. R. Crim. P. 16, 12(d)(2) and Johnson v. State/Brady-Kyles

«Defendants_name», and moves the Court for an Order requiring all state and federal agents, officers, and employees involved in the investigation, and/or prosecution of this action, or any related action, to provide to the prosecuting attorney for the State their files for the prosecutor to comply with the State’s obligations pursuant to Tenn. R. Crim. P. 16; Tenn. R. Crim. P. 12(d)(2); and constitutional disclosure of “favorable information” pursuant to Johnson v. State/Brady-Kyles.


This motion does not request the direct disclosure or production of evidence or information to the defense.  Rather, the defense moves for an order that the files be produced to the prosecutor to timely comply with Tenn. R. Crim. P. 16; Tenn. R. Crim. P. 12(d)(2); and disclosure of helpful information defined in Johnson v. State/Brady-Kyles to ensure the prosecuting attorney is actually and timely aware of all information required to be disclosed to the defense.

P, R12(d)(2) Suppress Non-Designated

14. «Defendants_name»’s In Limine Motion To Exclude And Suppress And Evidence Not Included In State’s Tenn. R. Crim. P. 12(d)(2) Notice



«Defendants_name», pursuant to Tenn. R. Crim. P. 12(b) moves to suppress all evidence not listed in the State’s Tenn. R. Crim. P. 12(d)(2) notice.



«MrDefendant» further moves in limine to direct the prosecuting attorney not to mention in voir dire, opening statement, through the questioning of witnesses or in closing statements any evidence the State did not list in its Tenn. R. Crim. P. 12(d)(2) notice until such time as the Court can rule on its admissibility of that evidence out of the presence of the jury.

Memorandum



The Defense has requested the State file a Tenn. R. Crim. P. 12(d)(2) notice of evidence it intends to introduce in its evidence in chief at trial.  see State v. Giannini, 1991 WL 99536, pp. 3-5 (Tenn.Crim.App. 1991)(copy attached)


Additional evidence may have been seized or obtained by the State during the investigation, however, because the State has not provided notice of its intent to introduce that evidence, any additional evidence should be suppressed for use by the State during «MrDefendant»’s trial.

P, R608&609 Pretrial Notice

15. «Defendants_name»’s Motion For Pretrial Written Notice Of Any Impeaching Evidence Relating To The Accused Pursuant To T.R.E. Rules 608(A), 608(B)(3) And 609(A)(3)



«Defendants_name», moves the Court require the State to order the State provide written pretrial notice of any evidence that it intends to offer or contemplates offering pursuant to Tenn. R. Evid. 608(a), 608(b)(3) and 609(a)(3). «MrDefendant» further requests a hearing and ruling on the admissibility of any such proof prior to trial.

P, R12(b)(3) Suppress Statements

16. «Defendants_name» Motion To Suppress And In Limine: Statements



«Defendants_name», pursuant to Tenn. R. Crim. P. 12(b)(3) moves to suppress the following matters:



1.
Any statements of the «MrDefendant» made to a law enforcement officer;



2.
Any statements of «MrDefendant» which the State intends to offer as non-hearsay;



3.
Any statements of other persons the State intends to attribute to being statements of «MrDefendant»;



4.
Any statements of «MrDefendant» the State intends to offer under any exception to Rule 802 of the Tennessee Rules of Evidence.



«MrDefendant» moves in limine to direct the prosecuting attorney not to mention in voir dire, opening statement, through the questioning of witnesses or in closing statements these statements until such time as the Court can rule on their admissibility out of the presence of the jury.

Memorandum



This motion is filed to suppress statements that the State attributes to «MrDefendant» pursuant to Tenn. R. Crim. P. 12(b) and any testimonial hearsay testimony, the introduction of which would violated «MrDefendant»’s rights of confrontation guaranteed by the Tennessee and United States Constitutions.  see Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d 177 (2004).   



«MrDefendant» moves for a pretrial hearing, ruling and findings on this motion pursuant to T.R.E. Rule 104 and Tenn. R. Crim. P. 12(e) after the State has filed its Tenn. R. Crim. P. 12(d)(2) notice; making disclosures  pursuant to Johnson v. State, 38 S.W.3d 52, 56-57 (Tenn. 2001); and completing Rule 16(a) discovery.

P, R12(b)(3) Suppress Seizures

17. «Defendants_name»’s Motion To Suppress And In Limine: Seized Evidence



«Defendants_name», pursuant to Tenn. R. Crim. P. 12(b)(3) moves to suppress all evidence disclosed during Rule 16(a) discovery or in the State’s Rule 12(d)(2) notice which was obtained in violation of «MrDefendant»’s rights and protections under Art I, §§ 7 and 8 of the Tennessee Constitution; the Fourth, Fifth or Sixth Amendments to the United States Constitution; or any rule or statute.



«MrDefendant» further moves in limine to direct the prosecuting attorney not to mention in voir dire, opening statement, through the questioning of witnesses or in closing statements this evidence until such time as the Court can rule on its admissibility out of the presence of the jury.

Memorandum



This motion is filed to suppress all evidence obtained unconstitutionally, illegally or in violation of a rule or statute.  



«MrDefendant» moves for a pretrial hearing, ruling and findings on this motion pursuant to T.R.E. Rule 104 and Tenn. R. Crim. P. 12(e) after the State has filed its Rule 12(d)(2) notice; making disclosures pursuant to Johnson v. State, 38 S.W.3d 52, 56-57 (Tenn. 2001); and completing Rule 16(a) discovery.

P, R615 Mothershead

18. «Defendants_name»’s Motion That State’s Representative Be Required To Testify First



«Defendants_name», moves pursuant to Tenn. R. Crim. P. 12(a) and T.R.E. Rule 615 that if the State has a representative that is permitted to remain in the courtroom during an adjudicatory hearing or trial and the State’s representative is also a witness for the State, that the representative be required to testify first.  see Mothershed v. State, 578 S.W.2d 96, (Tenn.Crim.App.1978).

P, Redact Grand Jurors

19. «Defendants_name»’s Motion In Limine To Redact Indictment To Delete The Names Of The Grand Jurors And The Grand Jury Witnesses From Being Revealed To The Trial Jurors



«MrDefendant», through the undersigned counsel, and moves the Court for an order that the indictments in this prosecution be redacted to prevent the names of the grand jurors or foreman from being revealed to the trial jurors.

P, Strike Alias

20. «Defendants_name»’s Motion To Strike Alias



«Defendants_name», pursuant to Tenn. R. Crim. P. 12(a), moves the Court for appropriate relief in the nature of Ordering that “alias” be stricken from the presentment and that «MrDefendant» be referred to by his lawful name.



In support of this motion «MrDefendant» admits and stipulates that his lawful name is «Defendants_name».

P, Retain Rough Notes

21. «Defendants_name»’s Motion For State Agents And Attorneys To Retain Rough Notes



«Defendants_name», pursuant to Tenn. R. Crim. P. 12(a) , moves the Court for appropriate relief in the nature of entering an Order requiring all State law enforcement officers and agents, including all those who investigated the charges in this case, and all State prosecuting attorneys, to retain and preserve all rough notes, writings, tape-recorded notes, computer-generated notes and computer data (hereinafter collectively "Rough Notes") connected with their investigation, whether or not the contents of such Rough Notes are incorporated in any official reports.



This motion is made in order to preserve all Rough Notes so that a thorough and complete determination can be made regarding the requirements of disclosure of these materials under Johnson v. State/Brady-Kyles
, Rule 26.2 of the Tennessee Rules of Criminal Procedure, and Rule 16 of the Tennessee Rules of Criminal Procedure.

P, R403&404 On Record Findings

22. «Defendants_name»’s Motion For Pretrial On-The-Record Findings Pursuant To T.R.E. Rules 403 And 404



«Defendants_name» pursuant to Tenn. R. Evid. Rules 403 and 404  moves the Court make pretrial on-the-record determinations concerning the admissibility or exclusion of any 404(b)-type evidence as specified in subdivision (b)(2) & (3) of Rule 404, which the State may seek to offer during the trial.

P, Witness Arrest History

23. «Defendants_name»’s Motion And Request For Public, Confidential And/Or Expunged Arrest Histories Of All Potential Witnesses



«Defendants_name», pursuant to T.C.A. § 40-32-101(c)(3), moves the Cpirt direct the State provide the defense all public and/or confidential arrest histories of all potential witnesses maintained by any law enforcement agency including, but not limited to, arrest histories that have been expunged from the public record pursuant to T.C.A. §§ 40-32-101 or 40-35-313 that are maintained for confidential law enforcement purposes as provided for by T.C.A § 40-32-101(b)(1).

P, All Proceedings In Open Court

24. «Defendants_name»’s Motion That All Proceedings, Including Bench Conferences, Related To This Prosecution And All Motions, Either Oral Or Written, Be On The Record And In Open Court



«Defendants_name» pursuant to Tenn. R. Crim. P. 12(g) moves that all proceedings, including bench conferences and chambers conferences related to this prosecution and all motions, either oral or written, be presented and decided on the record and in open court.

P, R615 Exclusion Witnesses

25. «Defendants_name»’s Motion For Exclusion Of Witnesses During Motion Hearings And Voir Dire



«Defendants_name», moves that all witnesses, including rebuttal witnesses, be excluded during hearings on motions and prior to voir dire at trial.  It is requested that the Court order all persons not to disclose by any means to excluded witnesses any live testimony or exhibits introduced in the courtroom during hearings on motions.



T.R.E. Rule 615 provides for the exclusion of witnesses at adjudicatory hearings.  



Consistent with Rule 615 imposing the rule of sequestration prior to voir dire or opening statements at trial witnesses should be excused prior to any opening statements, discussions or arguments regarding adjudicatory hearings.

P, Disclose Lineups

26. «Defendants_name»’s Motion For Disclosure Of All Show-Ups, Lineups, Photograph Identifications Or Exposures Of «MrDefendant» To Potential Witnesses



«Defendants_name» pursuant to Rule 12(a) moves the State disclose to the defense all pretrial, post-offense show-ups, lineups, photographic identifications or exposures of «MrDefendant» to potential witnesses known to the State, either administered by law enforcement agents or by inadvertent post-offense exposure, and whether or not an identification was made by said witness and/or whether or not the State intends to offer said witness to testify in these cases.



The following information pertaining to each such exposure is requested:



1.
The name of the potential witness; 



2.
The date, time and place of the exposure;



3.
The type and manner of the exposure; 



4.
The name and address of each person present at the time of the exposure; 



5.
Whether any record was made of the exposure either by recording, video, or preservation of photographs;



6.
Whether there was any written report reflecting the circumstances surrounding said exposure; and



7.
The results of any exposure pertaining to identification of any persons.

P, R26.2 Make Statements Available

27. «Defendants_name»’s Motion To Suppress And In Limine: Evidence Not Included In State’s Tenn. R. Crim. P. 12(d)(2) Notice



«Defendants_name» pursuant to Tenn. R. Crim. P. 12(b) moves to suppress all evidence not listed in the State’s Tenn. R. Crim. P. 12(d)(2) notice.



«MrDefendant» further moves in limine to direct the prosecuting attorney not to mention in voir dire, opening statement, through the questioning of witnesses or in closing statements any evidence the State did not list in its Tenn. R. Crim. P. 12(d)(2) notice until such time as the Court can rule on its admissibility of that evidence out of the presence of the jury.

Memorandum



«MrDefendant» has requested that the State file a Tenn. R. Crim. P. 12(d)(2) notice of evidence it intends to introduce in its evidence in chief at trial.  see State v. Giannini, 1991 WL 99536, pp. 3-5 (Tenn.Crim.App. 1991)



Additional evidence may have been seized or obtained the state during the investigation, however, since the State has not provided notice of its intent to introduce that evidence, any additional evidence should be suppressed for use by the State during «MrDefendant»’s trial.

P, Produce Non-Witness Statements

28. «Defendants_name»’s Motion For Production Of Statements Of Individuals Not To Be Called As Witnesses



«Defendants_name», pursuant to Tenn. R. Crim. P. 12(a), and moves the Court for an order requiring the State to produce all interviews, memoranda, and reports made from interviews with those persons whom the State has determined not to call as witnesses in this case.



Witnesses who were interviewed during the investigation were believed, for some reason, by the investigators to have information material to the investigation.  Because the witness does not have information the prosecutors feel supports the State’s case provides a basis to conclude that the witness may provide information that may aide the «MrDefendant» to discredit the state’s case. 



This request is made separate, apart and in addition to any requests for reports of interviews made by perspective witnesses that are producible pursuant to Tenn. R. Crim. P. 26.2.  



«MrDefendant»'s request for reports and interviews or statements by individuals whom the State has determined not to call as witnesses is grounded on Johnson v. State/Brady-Kyles
 requiring disclosure of exculpatory material to an accused.

P, R26.2 Automatic, Early, Instruction

29. «Defendants_name»’s Motion For Early Production Of Jencks/Rule 26.2 Statements; Automatic Production; Automatic Recess; And For Jury Instruction



«Defendants_name», moves for an Order that production of  Tenn. R. Crim. P. 26.2 statements is automatically requested by the defense; require the Government to provide the defense all Tenn. R. Crim. P. 26.2 statements sufficiently prior to trial to afford the defense to review the statements and prepare to cross-examine government witnesses; or in the alternative, for an automatic recess after production of statements to review the statements with «MrDefendant» out of the presence of the jury so as to make effective use of the statements during cross examination and for a jury instruction to avoid prejudice to «MrDefendant».

Memorandum



This motion is made to place the prosecution on notice that «MrDefendant» request Rule 26.2 statements for each witness that may be called by the Government.



 «MrDefendant» further moves for an automatic recess for any witness for whom late Rule 26.2 materials are presented.



Different prosecutors follow different practices in providing Rule 26.2 statements.  



Often, prosecutors supply the defense with extensive Rule 26.2 statements shortly before the witness testifies or after a witness testifies when the defense cannot possibly review the statements so as to effectively cross-examination the witness.  While counsel recognizes Rule 26.2 provide that statements need be produced only after the witness testifies,
 the defense urges this Court to adopt a procedure which will accommodate both the law and the orderly trial of this case.  



WHEREFORE, «MrDefendant» moves the Court order the following:



1.
The State provide the defense Rule 26.2 witness statements at least five (5) working days prior to trial.



2.
The Court Order automatic production of all statements of every State witness pursuant to Rule 26.2 without the necessity of the defense making repeated requests in the presence of the jury to avoid the defense being placed in the position of appearing "demanding" in the presence of the jury. 

 

3.
In the event the prosecution declines to provide early Rule 26.2, «MrDefendant» requests the Court grant an automatic recess after each production to permit the defense to review the statements provided with «MrDefendant» outside the observation of the jury.



4.
Unless the prosecution provides statements early «MRDEFENDANT» request that the Court instruct the jury as follows:

You are instructed that the prosecutors are not required to provide the defense statements of witnesses prior to the time the witness testifies in this case.  You may hear or see that the defense has been provided a witnesses’ statement either shortly before or after the witnesses testifies.  You are to draw no adverse inference that the defense is not prepared because the prosecutors have declined to provide statements of their witnesses earlier.

P, R17(c) Subpeonas

30. «Defendants_name»’s Motion For Rule 17(c) Subpoena



«Defendants_name» moves the Court for a Tenn. R. Crim. P. 17(c) subpoena to the «County» County Sheriff to produce materials for inspection and copying on {Month} 27, 2005 at 9:00 a.m.



1.
The «County» County Sheriff’s Department has materials in its possession that are material to the preparation of «MrDefendant»’s defense.
 



2.
«MrDefendant» purposes to expedite discovery and disclosures in this case by this Court authorizing a Tenn. R. Crim. P. 17(c) subpoena for the materials to be produced on {Month} 27, 2005 at 9:00 a.m. for the state and defense to inspect, copy if necessary, and prepare for trial.

31. «Defendants_name» Notice Of T.C.A. § 20-9-104 Tape Recording Of Proceedings



T.C.A. § 20-9-104 provides:

It is lawful for attorneys representing parties in proceedings in any of the courts of this state to use tape recorders as an aid in making notes of the proceedings.



Counsel for «MrDefendant» provides notice that the defense will rely on this statute and tape record proceedings in his case in aide of making notes of the proceedings and preparing Tenn. R. App. P. 24(b) and (d) records.

P, R24 Voir Dire Procedures

32.  «Defendants_name»‘s Motion For T.R.Civ.P. Rule 17.1 Pretrial Conference To Establish T.R.Civ.P. Rule 24 Voir Dire Procedures



«Defendants_name», pursuant to Tenn. R. Crim. P. 17.1,
 moves for a pretrial conference to discuss and establish Tenn. R. Crim. P. 24 voir dire procedures.  



On July 1, 2003 the statement of the purpose of the Rules of Criminal Procedure was amended to add that the Rules of Criminal Procedure be constructed to prevent “unnecessary claims on the time of jurors.”  Amendments to Tenn. R. Crim. P. 17.1 provide for a conference between the Court and Counsel to establish procedures that “to the extent feasible, will minimize the time that jurors are not directly involved in the trial or deliberations.”



Counsel recognizes this Court has adopted procedures for the selection of juries and these procedures have become the practice of this Court, however, Counsel urges the Court to consider these practices in the context of the June 1, 2003 amendments minimizing the time required of prospective jurors.

Requested Procedures
1. Tenn. R. Crim. P. 24(a) preliminary statement of counsel:

At or near the beginning of jury selection, the court shall permit counsel to introduce themselves and make brief, non-argumentative remarks that inform the potential jurors of the general nature of the case.

This provision is mandatory.  

Counsel request the Court permit Counsel to make these remarks immediately after the Court informs the jury of the nature of the case.  Counsel’s Rule 24(a) statement will assist prospective jurors in answering questions as their qualifications to serve in the case.

2. Tenn. R. Crim. P. 24(a) jury questionnaire:

The court may put to the respective jurors appropriate questions regarding their qualifications to serve as jurors in the case . . ..

Use of a jury questionnaire is discretionary with the court.  

A jury questionnaire will facilitate selecting a jury to minimize the time jurors are involved in the jury selection process and to promote a fair trial as required by Rules 1 and 17.1.

3. Tenn. R. Crim. P. 24(a) questioning:

The Court . . . shall permit questioning by the parties for the purpose of discovering bases for challenge for cause and enabling an intelligent exercise of peremptory challenges.



This rule is mandatory.
  



Juror questioning and objections often focus on challenges for cause.  The Tennessee rule, however, makes mandatory a «MrDefendant»’s right to question the jurors to “enable an intelligent exercise of peremptory challenges.”



Counsel request leave to ask question on matters that may not establish cause for excusal but will “enable an intelligent exercise of «MrDefendant»’s peremptory challenges.



4.
Tenn. R. Crim. P. 24(a) separate voir dire:

The court, upon motion of a party or on its own motion, may direct that any portion of the questioning of a prospective juror be conducted out of the presence of the tentatively selected jurors and other prospective jurors.



This rule is discretionary.



The requirement that procedures be implemented to minimize the time jurors are involved in the process would suggest that jurors not be exposed to information from another juror that may taint an otherwise qualified juror.

4. T.R.Crim.P Rule 24(e) Alternate jurors.



The Defense request the Court determine pretrial:



(1)
 whether it will empanel alternate jurors;



(2)
if so, how many



(3)
if so, will the Court follow the procedure in Tenn. R. Crim. P. 24(e)(1) or 24(e)(2); and

(4)
acknowledge the parties have the right to exercise the additional peremptory challenge provided for each additional juror as provided by Rule 24(e):

Such additional peremptory challenges may be used against any regular or additional juror.

5. Rehabilitation of a juror.

The committee comments to Tenn. R. Crim. P. 24 provide:

The Commission disapproves of questions tending to lead the prospective juror or suggest partiality in the first instance, and also disapproves of that procedure in "rehabilitating" the prospective juror into vocalizing impartiality.


This rule pertains both to the prosecutors and to the Court.  



Jurors often express doubts as to their ability to be impartial but are then “rehabilitated” by being faced with the prosecutor or a Court’s rehabilitative question as to whether they can follow the law which almost always results in an affirmative response.  This type of rehabilitation is not approved by the rules committee.

6. Standard for cause challenge. 



Tenn. R. Crim. P. 25(c)(2) provides that jurors be excused for cause where:

(2) the prospective juror's exposure to potentially prejudicial information makes the person unacceptable as a juror.  Both the degree of exposure and the prospective juror's testimony as to his or her state of mind shall be considered in determining acceptability. A prospective juror who states that he or she will be unable to overcome preconceptions shall be subject to challenge for cause no matter how slight the exposure.  If the prospective juror has seen or heard and remembers information that will be developed in the course of trial, or that may be inadmissible but is not so prejudicial as to create a substantial risk that his or her judgment will be affected, the prospective juror's acceptability shall depend on whether the testimony as to impartiality is believed. If the prospective juror admits to having formed an opinion, he or she shall be subject to challenge for cause unless the examination shows unequivocally that the prospective juror can be impartial.



T.C.A. § 22-1-106. Discharge

The court may discharge from service a grand or petit juror who does not possess the requisite qualifications, or who is exempt or disqualified from such service, or for any other reasonable or proper cause, to be judged by the court.  That a state of mind exists on the juror's part toward law enforcement or which will prevent the juror from acting impartially, shall constitute such cause.

T.C.A. § 22-1-104. Excuse

(a) Any person may be excused from serving as a juror, when the state of the person's own health, or that of the person's family, requires the person's absence, or when, for any reason, his own interests, or those of the public, will, in the opinion of the court, be materially injured by the person's attendance.

(b) Any person, when summoned to jury duty, may be excused upon a showing that such person's service will constitute an undue hardship and shall be excused if such person makes oath that the person will, if excused, be caring for the person's child, children, grandchild or grandchildren, or ward.

(c) The grounds of excuse in this section shall be deemed to be cumulative of any other grounds of excuse available or that may otherwise exist in the law.

(d) Persons seventy (70) years of age or older may submit a written statement to the court or jury commissioner requesting to be excused under this section instead of appearing in person.

P, File Additional Motions

33. «Defendants_name»’s Motion For Leave To File Additional Motions



«Defendants_name» pursuant to Tenn. R. Crim. P. 12(a) moves the Court for permission to file additional motions once the State complies with its Rule 16, 12(d)(2) and Johnson v. State/Brady-Kyles
 disclosures and as may be necessary pursuant to the ruling of the Court on other motions filed.

34. «Defendants_name» Motion In Limine To Direct Prosecutor To Refrain From Improper Argument And Notice Of Representative Improper Jury Arguments


Now comes Defendant, «Defendants_name», through the undersigned counsel, and files this Notice of Representative Improper Jury Arguments, and further moves the Court for an Order directing the prosecutor to refrain from improper argument, either directly or by implication, during voir dire, opening and closing statements, questioning of any witness, or at any other time before the jury.


Defendant recognizes that "it is impossible to expect that a criminal trial shall be conducted without some showing of feeling [because] the stakes are high, and the participants are inevitably charged with emotion," United States v. Wexler, 79 F.2d 526, 529-30 (CA2 1935), cert denied, 297 U.S. 703 (1936), but Defendant submits that the examples of argument described in the Notice below, while not exclusive, are representative of the types of improper argument which render the right to a fair trial meaningless, impermissibly shift the burden of proof, and undermine the reliability of any resulting conviction.

NOTICE OF REPRESENTATIVE IMPROPER JURY ARGUMENTS

I.
Need For Deterrence Of Other Criminal Conduct. 



Counsel for «Defendants_name» respectfully submits that it is improper under any circumstances for the prosecutor to comment on the general problem of crime in our society or the community; to suggest or imply that it is the jury's role to protect the community; to suggest that without a conviction it will be impossible to maintain law and order in the community; or to suggest or imply that a guilty verdict will reduce criminal conduct in general, "send a message" to criminals, or deter similar crime.  "The evil lurking in such prosecutorial appeals is that the defendant will be convicted for reasons wholly irrelevant to his own guilt or innocence."  United States v. Monaghan, 741 F.2d 1434, 1141 (D.C.Cir. 1984), cert. denied, 470 U.S. 1085 (1985). 

The prosecutor should refrain from argument which would divert the jury from its duty to decide the case based on the evidence, by injecting issues broader than the guilt or innocence of the accused under the controlling law, or by making predictions of the consequences of the jury's verdict.

ABA Standards for Criminal Justice § 3-5.8(d) (2d ed. 1980).



Such comment is inflammatory, not based upon evidence in the record, and can only serve to prejudice the jury against the defendant and thereby deny Defendant of a fair trial as guaranteed by the Fifth and Sixth Amendments to the United States Constitution.  See United States v. Barker, 553 F.2d 1013, 1025 (6th Cir. 1977)(If you don't convict, "we might as well open up all the banks and say, 'come on and get the money, boys,' because we'll never be able to convict them."); United States v. Wiley, 534 F.2d 659, 665 (6th Cir. 1976)("If this man goes free you have chalked one up for the criminal."); United States v. Leon, 534 F.2d 667, 680 (6th Cir. 1976)(Congress found that "large-scale, sophisticated gambling organizations were a drain on the public resources."); United States v. Fullmer, 457 F.2d 447, 449 (7th Cir. 1972)("I don't have to tell you ladies and gentlemen what is happening today in our country with people ... who are using ammunition and guns for sniping and creating disturbances."). 

II.
Failure Of Defendant To Testify. 



Defendant respectfully submits that it is improper under any circumstances for the prosecutor to comment in any way on the Defendant's failure to testify.  



The Fifth Amendment "forbids ... comment by the prosecution on the accused's silence."  Griffin v. California, 380 U.S. 609, 615, 85 S.Ct. 1229, 1233, 14 L.Ed.2d 106 (1965).  "It is well settled that direct reference by a prosecutor to a criminal defendant's failure to testify is a violation of the defendant's privilege against compelled self-incrimination."  Lent v. Wells, 861 F.2d 972, 975 (6th Cir. 1988)("The evidence in this case is completely, totally uncontradicted."), cert. denied, 109 S.Ct. 1577 (1989). 

III.
Other Conduct Without Good Faith Basis.


Counsel for «MrDefendant» respectfully submits that it is improper under any circumstances for the prosecutor to inquire or comment about any conduct of a witness or the Defendant, without evidence in the record of such conduct or a substantial good faith basis for the question or comment.  Such questioning is highly prejudicial, and seriously infects the fairness of the trial.  See United States v. McBride, 862 F.2d 1316, 1320 (8th Cir. 1988); United States v. Peak, 498 F.2d 1337 (6th Cir. 1974).

IV.
Character Of The Defendant Or A Witness.


Defendant respectfully submits that it is improper for the prosecutor to elicit any proof of the Defendant's bad character or comment in any way upon the character or propensities of the Defendant or a witness, unless the issue has first been raised by the defense.  Rule 404(a) of the Tennessee Rules of Evidence provides:

Evidence of a person's character or a trait of his character is not admissible for the purpose of proving that he acted in conformity therewith on a particular occasion, except ... evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same.


As a general rule, the prosecution may not rely upon the defendant's bad character to prove guilt unless the defense has sought to exculpate the defendant by proof of good character.  United States v. Barker, 553 F.2d 1013, 1025 (6th Cir. 1977); United States v. Dunn, 805 F.2d 1275, 1283 (6th Cir. 1986)("What kind of fellow do you have? You know you do have a right as jurors to use your common sense and look into the person that you are dealing with"); United States v. Prantil, 764 F.2d 548, 556 (9th Cir. 1985)("A recurring theme of the prosecutor's summation was to portray the defendant as "greedy," "corrupt," "dishonest," and "sleazy.");  United States v. Ebens, 800 F.2d 1422, 1442 (6th Cir. 1986)("We think ... that injection of such evidence in this case was highly objectionable as tending to demean the witness and also as tending to depict the defendant in a depraved light before the jury, and thus to distract the jury from determining its very real task ....");  United States v. Peak, 498 F.2d 1337 (6th Cir. 1974).

V.
Inflammatory Remarks About Counsel For «MrDefendant».



Counsel for «MrDefendant» respectfully submits that it is improper under any circumstances for the prosecutor to make inflammatory comments regarding Counsel for Defendant.  

It is firmly established that the lawyer should abstain from any allusion to the personal peculiarities and idiosyncrasies of opposing counsel.  A personal attack by the prosecutor on defense counsel is improper, and the duty to abstain from such attacks is reciprocal.

United States v. Young, 105 S.Ct. 1038, 1043 (1985)(quoting ABA Standards for Criminal Justice at 4.99 (2d ed. 1980)).

By telling the jury, "[w]hile some people ... go out and investigate drug dealers prosecute drug dealers and try to see them brought to justice, there are others who defend them, try to get them off, perhaps even for high fees," the prosecutor managed in one breath to undermine the presumption of innocence, the Government's obligations to prove guilt beyond a reasonable doubt, and the standards of propriety applicable to public prosecutors.  The jury was invited to conclude that everyone the Government accuses is guilty, that justice is done only when a conviction is obtained, and that defense counsel are impairing this version of justice by having the temerity to provide a defense and to try to "get" the guilty "off."

United States v. Friedman, 909 F.2d 705, (2d Cir. 1990).

VI.
Prosecutor's Personal Knowledge Or Beliefs Concerning Facts In Issue, Including Credibility Of Any Witness And Guilt Of The Accused.


Defendant respectfully submits that it is improper under any circumstances for the prosecutor to comment about his or her personal knowledge or beliefs about the credibility of any witness or the guilt of the accused.  "A prosecutor is in a position of public trust which invites and may induce the jury to accord his opinions unwarranted weight."  State v. Roberts, 838 S.W.2d 126, 130 (Mo.App. 1992).  DR 7-106(C) of the ABA Model Code of Professional Responsibility (1980) provides, in part:

In appearing in his professional capacity before a tribunal, a lawyer shall not:

 (3)
Assert his personal knowledge of the facts in issue, except when testifying as a witness.

 (4)
Assert his personal opinion as to the justness of a cause, as to the credibility of a witness, ... or as to the guilt or innocence of an accused ....

Likewise, § 3-5.8(b) of the ABA Standards for Criminal Justice (2d ed. 1980) provides:

It is unprofessional conduct for the prosecutor to express his or her personal belief or opinion as to the truth or falsity of any testimony or evidence or the guilt of the defendant.

See also United States v. Young, 105 S.Ct. 1038, 1043 (1985)("The kind of advocacy shown by this record has no place in the administration of justice and should neither be permitted nor rewarded; a trial judge should deal promptly with any breach by either counsel."); United States v. Krebs, 788 F.2d 1166, 1176 (6th Cir. 1986)("She is basically telling the truth in this case because she had no reason to lie").

VIII.
Inflammatory Remarks Designed To Appeal To The Jury's Sympathy For The Victim Or The Victim's Family.


Counsel for «MrDefendant» respectfully submits that it is improper under any circumstances for the prosecutor to make inflammatory comments appealing to the jury's sympathy for the victim or family of the victim.  State v. Roberts, 838 S.W.2d 126 (Mo.App. 1992)("What do you suppose were the last thoughts on Timothy Booker's mind before he died?").  Evidence of such matters is inadmissible due to relevance pursuant to Rule 402 and highly prejudicial pursuant to Rule 403 of the Tennessee Rules of Evidence, and any prosecutorial comment about these matters relates to matters not in evidence.  See ABA Standards for Criminal Justice § 3-5.8(d) (2d ed. 1980).  

IX.
Remarks Having The Effect Of Shifting The Burden Of Proof To The Defendant.


Defendant respectfully submits that it is improper under any circumstances for the prosecutor to make any comments tending to imply to the jury that the defendant must produce any evidence or has any burden of proof.  See United States v. Smith, 500 F.2d 293 (6th Cir. 1974).

By filing this Notice and Motion in limine, Counsel for «MrDefendant» intends no affront to the prosecutor in this case, whom counsel for Defendant knows to be able and conscientious in undertaking the adversary duties of his office.  Defendant does not suggest that the prosecutor ever has, or would, engage in the types of improper argument described herein.  Moreover, Defendant recognizes that it is "no surprise that in the heat of argument counsel do occasionally make remarks that are not justified by the testimony, and which are, or may be, prejudicial to the accused," Dunlop v. United States, 165 U.S. 486, 498 (1897).  Judge Learned Hand once observed:

It is impossible to expect that a criminal trial shall be conducted without some showing of feeling; the stakes are high, and the participants are inevitably charged with emotion.

United States v. Wexler, 79 F.2d 526, 529-30 (CA2 1935), cert. denied, 297 U.S. 703 (1936).  



But the line between permissible and impermissible argument is sometimes difficult to draw.

Nearly a half century ago, this Court counseled prosecutors "to refrain from improper methods calculated to produce a wrongful conviction."  Berger v. United States, 295 U.S. 78, 88, 55 S.Ct. 629, 633, 74 L.Ed.2d 1314 (1935).  The Court made clear, however, that the adversary system permits the prosecutor to "prosecute with earnestness and vigor." Ibid. In other words, "while he may strike hard blows, he is not at liberty to strike foul ones." Ibid.
United States v. Young, 105 S.Ct. 1038, 1042 (1985).  


Because the difference between hard blows and foul blows can be so difficult to ascertain during the "heat of argument," Defendant asserts that it is important for the parties and the Court to consider examples of arguments which are clearly improper, prior to commencement of the trial. 


Defendant respectfully asserts that the examples of improper argument described herein, while not exclusive, are representative of the types of argument which render the rights to a fair trial and effective assistance of counsel meaningless, impermissibly shift the burden of proof, and undermine the reliability of any resulting conviction.






   
Attorney for «MrDefendant»

«Attorney»
Knoxville, Tennessee 37902

(865)
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CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the office of the District Attorney General for «County» County, Tennessee, this the ____ day of «Month», «Year».






«Attorney»
� 	This term is used for its legal meaning and is not used in a disrespectful or pejorative manner. 


� 	Ibid. footnote 1.


�	Ibid. footnote 1.


�	Ibid. footnote 1.


� 	Ibid. footnote 1.


� 	The Court of Appeals in State v. Giannini, 1991 WL 99536, pp. 3-5 (Tenn.Crim.App.) described the States duty under Tenn. R. Crim. P. 12(d)(2) as follows:


The purpose of Rule 12(d)(2) is to afford accused an opportunity to suppress any evidence that (a) the State intends to use in its case-in-chief and (b) is discoverable pursuant to Rule 16. This rule is not intended as a substitute for discovery. Consequently, the relief sought by the appellant pursuant to Rule 12(d)(2) was broader than the relief provided by the rule. The appellant was not entitled to the production of “all evidence to which the defendant may be entitled discovery pursuant to Rule 16 - only that evidence which could be the subject of a motion to suppress.


Contrary to the contention of the assistant district attorney general, compliance with Rule 12(d)(2) by the State is not discretionary. The rule contemplates compliance by the State. When the State fails to comply with a defense motion predicated upon this rule, the trial court can order compliance.  Moreover, responding that the State intends to “use in its evidence in chief at trial all evidence to which the defendant may be entitled discovery pursuant to Rule 16 does not constitute compliance with the rule. Such a response does not comport with the spirit or letter of Rule 12. The rule contemplates that the State will provide the defendant with specific information concerning the evidence the State intends to introduce.





�	Johnson v. State, 38 S.W.3d 52 (Tenn. 2001); Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963); Napue v. Illinois, 360 U.S. 264, 269, 79 S.Ct. 1173, 3 L.Ed.2d 1217 (1959); Giles v. Maryland, 386 U.S. 66, 74, 87 S.Ct. 793, 17 L.Ed.2d 737 (1967); United States v. Agurs, 427 U.S. 97, 96 S.Ct. 2392  49 L.Ed.2d 342 (1976); Giglio v. United States, 405 U.S. 150, 92 S.Ct. 763, 31 L.Ed.2d 104 (1972); United States v. Bagley, 473 U.S. 667, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985); Kyles v. Whitley, 514 U.S. 419, 115 S.Ct. 1555, 131 L.Ed.2d 490 (1995).


�	Johnson v. State, 38 S.W.3d 52, 56-57 (Tenn. 2001); Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963); Napue v. Illinois, 360 U.S. 264, 269, 79 S.Ct. 1173, 3 L.Ed.2d 1217 (1959); Giles v. Maryland, 386 U.S. 66, 74, 87 S.Ct. 793, 17 L.Ed.2d 737 (1967); United States v. Agurs, 427 U.S. 97, 96 S.Ct. 2392  49 L.Ed.2d 342 (1976); Giglio v. United States, 405 U.S. 150, 92 S.Ct. 763, 31 L.Ed.2d 104 (1972); United States v. Bagley, 473 U.S. 667, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985); Kyles v. Whitley, 514 U.S. 419, 115 S.Ct. 1555, 131 L.Ed.2d 490 (1995).


�	Tenn. R. Crim. P. 16(a)(C) and (D) require disclosures of materials by the State that are “material to the preparation of the defendant’s defense”. “material to preparing the defense” is contained in the federal rule F.R.Crim.P. Rule 16(a)(1)(E) & (F) and the standard for discovery under this provision has been defined in United States v. Lloyd, 992 F.2d 348 (C.A.D.C.,1993).





To show materiality under this rule the defendant must demonstrate that the requested evidence bears some abstract logical relationship to the issues in the case.... There must be some indication that the pretrial disclosure of the disputed evidence would [enable] the defendant significantly to alter the quantum of proof in his favor. [Internal citations omitted]. This materiality standard normally "is not a heavy burden,"; rather, evidence is material as long as there is a strong indication that it will "play an important role in uncovering admissible evidence, aiding witness preparation, corroborating testimony, or assisting impeachment or rebuttal." Id. (quoting United States v. Felt, 491 F.Supp. 179, 186 (D.D.C.1979).





 		Tenn. R. Crim. P. 16(a)(2) exempts information made by the district attorney or investigators during the investigation or prosecution of this case.  Materials or information, The State, however, pursuant to Johnson v. State/Brady-Kyles is required to disclose information or materials, even though excluded from discovery under Tenn. R. Crim. P. 16(a)(2), that will be of some significant aid to the defendant’s case and will bolster the defense case against prosecution attacks. 


Johnson v. State, 38 S.W.3d 52, 56-57 (Tenn. 2001) articulated the standard in Tennessee to be:


 [t]he Brady obligation comprehends evidence which provides some significant aid to the defendant's case, whether it furnishes corroboration of the defendant's story, calls into question a material, although not indispensable, element of the prosecution's version of the events, or challenges the credibility of a key prosecution witness."  Commonwealth v. Ellison, 376 Mass. 1, 379 N.E.2d 560, 571 (1978);  see also Mazzan v. Warden, Ely State Prison, 993 P.2d 25, 37 (Nev.2000) (stating that evidence is favorable under Brady if "it provides grounds for the defense to attack the reliability, thoroughness, and good faith of the police investigation, to impeach the credibility of the state's witnesses, or to bolster the defense case against prosecutorial attacks").





Johnson v. State, 38 S.W.3d 52, 56-57 (Tenn. 2001)








�	Standards for Tenn. R. Crim. P. 7(c) particulars are specified in State v. Hicks, 666 S.W.2d 54 (Tenn.1984) and State v. Byrd, 820 S.W.2d 739 (Tenn. 1991).  In State v. Hammonds, 30 S.W.3d 294, 303 (Tenn. 2000) the Supreme Court directed a bill of particulars:


Where, as here, an indictment sufficiently alleges the elements of the offense and otherwise complies with constitutional and statutory requirements, a defendant should move for a bill of particulars if additional particular information about the nature of the conduct or the theory upon which the State intends to rely to establish the criminal offense is needed.  �HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=1006373&DocName=TNRRCRPR7&FindType=L&AP=&RS=WLW4.05&VR=2.0&FN=_top&SV=Full&MT=Tennessee"��Tennessee Rule of Criminal Procedure 7(c)� provides that "[u]pon motion of the defendant the court may direct the filing of a bill of particulars so as to adequately identify the offense charged." This rule became effective July 13, 1978, and according to the committee comments, the rule provides for a bill of particulars "where needed by the defendant in order that the defendant can know precisely what he or she is charged with."  See �HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=713&SerialNum=1984114692&FindType=Y&AP=&RS=WLW4.05&VR=2.0&FN=_top&SV=Full&MT=Tennessee"��State v. Hicks, 666 S.W.2d 54 (Tenn.1984)� (discussing in detail the function of a bill of particulars). While a bill of particulars certainly will not save an otherwise invalid indictment, it can serve to narrow a general indictment and provide a defendant with enough information about the charge to allow the defendant to prepare a defense and avoid prejudicial surprise at trial. �HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=713&SerialNum=1991198333&FindType=Y&ReferencePositionType=S&ReferencePosition=741&AP=&RS=WLW4.05&VR=2.0&FN=_top&SV=Full&MT=Tennessee"��State v. Byrd, 820 S.W.2d 739, 741 (Tenn.1991)�.  Defendant was arrested on a warrant.  





�	Johnson v. State, 38 S.W.3d 52 (Tenn. 2001); Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963); Napue v. Illinois, 360 U.S. 264, 269, 79 S.Ct. 1173, 3 L.Ed.2d 1217 (1959); Giles v. Maryland, 386 U.S. 66, 74, 87 S.Ct. 793, 17 L.Ed.2d 737 (1967); United States v. Agurs, 427 U.S. 97, 96 S.Ct. 2392  49 L.Ed.2d 342 (1976); Giglio v. United States, 405 U.S. 150, 92 S.Ct. 763, 31 L.Ed.2d 104 (1972); United States v. Bagley, 473 U.S. 667, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985); Kyles v. Whitley, 514 U.S. 419, 115 S.Ct. 1555, 131 L.Ed.2d 490 (1995).





�	see Sendejas v. United States, 428 F.2d 1040, 1046 (9th Cir.), cert. denied, 400 U.S. 879, 91 S.Ct. 127 (1970); United States v. Wilkerson, 456 F.2d 57, 61 (6th Cir. 1972), cert. denied, 408 U.S. 926, 92 S.Ct. 2506; United States v. Alqie, 667 F.2d 569, 571 (6th Cir. 1982)





� T.R.Crim.P. Rule 17.1 provides:





At any time after the filing of the indictment, presentment or information, the court upon motion of any party or upon its own motion may order one or more conferences to consider such matters as will promote a fair and expeditious trial and, to the extent feasible, will minimize the time that jurors are not directly involved in the trial or deliberations. At the conclusion of the conference, the court shall prepare and file a memorandum of the matters agreed upon. No admissions made by the defendant or the defendant's attorney at the conference shall be used against the defendant unless the admissions are reduced to writing and signed by the defendant and the defendant's attorney. This rule shall not be invoked in the case of a defendant who is not represented by counsel. [underlining added]





� see also T.C.A. § 22-3-101. Rights of parties:





Parties in civil and criminal cases or their attorneys shall have an absolute right to examine prospective jurors in such cases, notwithstanding any rule of procedure or practice of court to the contrary.





�	Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963); Napue v. Illinois, 360 U.S. 264, 269, 79 S.Ct. 1173, 3 L.Ed.2d 1217 (1959); Giles v. Maryland, 386 U.S. 66, 74, 87 S.Ct. 793, 17 L.Ed.2d 737 (1967); United States v. Agurs, 427 U.S. 97, 96 S.Ct. 2392  49 L.Ed.2d 342 (1976); Giglio v. United States, 405 U.S. 150, 92 S.Ct. 763, 31 L.Ed.2d 104 (1972); United States v. Bagley, 473 U.S. 667, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985); Kyles v. Whitley, 514 U.S. 419, 115 S.Ct. 1555, 131 L.Ed.2d 490 (1995).








�	Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963): Napue v. Illinois, 360 U.S. 264, 269, 79 S.Ct. 1173, 1177, 3 L.Ed.2d 1217 (1959); United States v. Agurs, 427 U.S. 97, 96 S.Ct. 2392  (1976); Giglio v. United States, 405 U.S. 150, 92 S.Ct. 763  (1972); United States v. Bagley, 473 U.S. 667, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985); United States v. Bagley, 473 U.S. 667, 675, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985); 92 S.Ct. 763 (1972); Kyles v. Whitley, 514 U.S. 419115 S.Ct. 1555, 131 L.Ed.2d 490 (1995)
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