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DEFENDANT’S MOTION FOR T.R.CIV.P. RULE 17.1 PRETRIAL CONFERENCE TO ESTABLISH T.R.CIV.P. RULE 24 VOIR DIRE PROCEDURES



Defendant moves for a pretrial conference pursuant to T.R.Crim.P. Rule 17.1
 to discuss and establish T.R.Crim.P. Rule 24 voir dire procedures.  



On July 1, 2003 the statement of the purpose of the Rules of Criminal Procedure was amended to add that the Rules of Criminal Procedure be constructed to prevent “unnecessary claims on the time of jurors.”  Amendments to T.R.Crim.P. Rule 17.1 provide for a conference between the Court and Counsel to establish procedures that “to the extent feasible, will minimize the time that jurors are not directly involved in the trial or deliberations.”



Counsel recognizes this Court has adopted procedures for the selection of juries and these procedures have become the practice of this Court, however, Counsel urges the Court to consider these practices in the context of the June 1, 2003 amendments minimizing the time required of prospective jurors.

Requested Procedures
1. T.R.Crim.P. Rule 24(a) preliminary statement of counsel:

At or near the beginning of jury selection, the court shall permit counsel to introduce themselves and make brief, non-argumentative remarks that inform the potential jurors of the general nature of the case.

This provision is mandatory.  

Counsel request the Court permit Counsel to make these remarks immediately after the Court informs the jury of the nature of the case.  Counsel’s Rule 24(a) statement will assist prospective jurors in answering questions as their qualifications to serve in the case.

2. T.R.Crim.P. Rule 24(a) jury questionnaire:

The court may put to the respective jurors appropriate questions regarding their qualifications to serve as jurors in the case . . ..

Use of a jury questionnaire is discretionary with the court.  

A jury questionnaire will facilitate selecting a jury to minimize the time jurors are involved in the jury selection process and to promote a fair trial as required by Rules 1 and 17.1.

3. T.R.Crim.P. Rule 24(a) questioning:

The Court . . . shall permit questioning by the parties for the purpose of discovering bases for challenge for cause and enabling an intelligent exercise of peremptory challenges.



This rule is mandatory.
  



Juror questioning and objections often focus on challenges for cause.  The Tennessee rule, however, makes mandatory a Defendant’s right to question the jurors to “enable an intelligent exercise of peremptory challenges.”



Counsel request leave to ask question on matters that may not establish cause for excusal but will “enable an intelligent exercise of [Defendant’s] peremptory challenges.


4.
T.R.Crim.P. Rule 24(a) separate voir dire:

The court, upon motion of a party or on its own motion, may direct that any portion of the questioning of a prospective juror be conducted out of the presence of the tentatively selected jurors and other prospective jurors.



This rule is discretionary.



The requirement that procedures be implemented to minimize the time jurors are involved in the process would suggest that jurors not be exposed to information from another juror that may taint an otherwise qualified juror.

4. T.R.Crim.P Rule 24(e) Alternate jurors.



The Defense request the Court determine pretrial:



(1)
 whether it will empanel alternate jurors;



(2)
if so, how many



(3)
if so, will the Court follow the procedure in T.R.Crim.P. Rule 24(e)(1) or 24(e)(2); and

(4)
acknowledge the parties have the right to exercise the additional peremptory challenge provided for each additional juror as provided by Rule 24(e):

Such additional peremptory challenges may be used against any regular or additional juror.

5. Rehabilitation of a juror.

The committee comments to T.R.Crim.P. Rule 24 provide:

The Commission disapproves of questions tending to lead the prospective juror or suggest partiality in the first instance, and also disapproves of that procedure in "rehabilitating" the prospective juror into vocalizing impartiality.


This rule pertains both to the prosecutors and to the Court.  



Jurors often express doubts as to their ability to be impartial but are then “rehabilitated” by being faced with the prosecutor or a Court’s rehabilitative question as to whether they can follow the law which almost always results in an affirmative response.  This type of rehabilitation is not approved by the rules committee.

6. Standard for cause challenge. 



T.R.Crim.P. Rule 25(c)(2) provides that jurors be excused for cause where:

(2) the prospective juror's exposure to potentially prejudicial information makes the person unacceptable as a juror.  Both the degree of exposure and the prospective juror's testimony as to his or her state of mind shall be considered in determining acceptability. A prospective juror who states that he or she will be unable to overcome preconceptions shall be subject to challenge for cause no matter how slight the exposure.  If the prospective juror has seen or heard and remembers information that will be developed in the course of trial, or that may be inadmissible but is not so prejudicial as to create a substantial risk that his or her judgment will be affected, the prospective juror's acceptability shall depend on whether the testimony as to impartiality is believed. If the prospective juror admits to having formed an opinion, he or she shall be subject to challenge for cause unless the examination shows unequivocally that the prospective juror can be impartial.



T.C.A. § 22-1-106. Discharge

The court may discharge from service a grand or petit juror who does not possess the requisite qualifications, or who is exempt or disqualified from such service, or for any other reasonable or proper cause, to be judged by the court.  That a state of mind exists on the juror's part toward law enforcement or which will prevent the juror from acting impartially, shall constitute such cause.

T.C.A. § 22-1-104. Excuse

(a) Any person may be excused from serving as a juror, when the state of the person's own health, or that of the person's family, requires the person's absence, or when, for any reason, his own interests, or those of the public, will, in the opinion of the court, be materially injured by the person's attendance.

(b) Any person, when summoned to jury duty, may be excused upon a showing that such person's service will constitute an undue hardship and shall be excused if such person makes oath that the person will, if excused, be caring for the person's child, children, grandchild or grandchildren, or ward.

(c) The grounds of excuse in this section shall be deemed to be cumulative of any other grounds of excuse available or that may otherwise exist in the law.

(d) Persons seventy (70) years of age or older may submit a written statement to the court or jury commissioner requesting to be excused under this section instead of appearing in person.

WHEREFORE, Defendant moves for a pretrial conference to determine the application of T.R.Crim.P. Rule 24 and applicable statutes to the selection of the jury in this case.
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HERBERT S. MONCIER

� T.R.Crim.P. Rule 17.1 provides:





At any time after the filing of the indictment, presentment or information, the court upon motion of any party or upon its own motion may order one or more conferences to consider such matters as will promote a fair and expeditious trial and, to the extent feasible, will minimize the time that jurors are not directly involved in the trial or deliberations. At the conclusion of the conference, the court shall prepare and file a memorandum of the matters agreed upon. No admissions made by the defendant or the defendant's attorney at the conference shall be used against the defendant unless the admissions are reduced to writing and signed by the defendant and the defendant's attorney. This rule shall not be invoked in the case of a defendant who is not represented by counsel. [underlining added]





� see also T.C.A. § 22-3-101. Rights of parties:





Parties in civil and criminal cases or their attorneys shall have an absolute right to examine prospective jurors in such cases, notwithstanding any rule of procedure or practice of court to the contrary.





