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Tennessee Statutes


T.C.A. § 22-3-101. Rights of parties
Parties in civil and criminal cases or their attorneys shall have an absolute right to examine prospective jurors in such cases, notwithstanding any rule of procedure or practice of court to the contrary.



T.C.A. § 22-3-102. Disqualification
Either party to an action may challenge for cause any person presented as a petit juror, in either a civil or criminal proceeding, who is incompetent to act as a juror under the provisions of chapter 1 of this title.



T.C.A. § 22-3-103. Conflict of interest; prior service
Either party to an action may challenge for cause any person who has a suit then pending for trial at the same term of the court, or who has an adverse interest in a similar suit involving like questions of facts or with the same parties, and any person who has served as a juror for one (1) term within the two (2) years next preceding.



T.C.A. §22-3-104. Alcohol abuse
Either party to an action may challenge for cause any person who, at the time the person is presented, is drunk, or has been drunk during the term of the court then sitting, or is a habitual drunkard.  The court shall inquire as to the existence of either or all of such causes of challenge, by the oath of the party, or by such other testimony as the court, in its discretion, may desire to hear on behalf of either party.

Tennessee Rule
T.R.Crim.P. Rule 24. Trial Jurors

(a) Examination. The court shall cause the prospective jurors to be sworn or affirmed to answer truthfully the questions they will be asked during the selection process, identify the parties and their counsel, and briefly outline the nature of the case. At or near the beginning of jury selection, the court shall permit counsel to introduce themselves and make brief, non-argumentative remarks that inform the potential jurors of the general nature of the case. The court may put to the respective jurors appropriate questions regarding their qualifications to serve as jurors in the case and shall permit questioning by the parties for the purpose of discovering bases for challenge for cause and enabling an intelligent exercise of peremptory challenges. The court, upon motion of a party or on its own motion, may direct that any portion of the questioning of a prospective juror be conducted out of the presence of the tentatively selected jurors and other prospective jurors.

(b) Challenges for Cause. If the trial judge, after examination of any juror, is of the opinion that grounds for challenge for cause are present, the judge shall excuse that juror from the trial of the case. After the trial judge has tentatively determined that the jury meets the prescribed qualifications, adversary counsel may conduct further examination and challenges for cause may be exercised alternately by counsel for the respective parties. Any party may challenge a prospective juror for cause if:

(1) there exists any ground for challenge for cause provided by law;

(2) the prospective juror's exposure to potentially prejudicial information makes the person unacceptable as a juror. Both the degree of exposure and the prospective juror's testimony as to his or her state of mind shall be considered in determining acceptability. A prospective juror who states that he or she will be unable to overcome preconceptions shall be subject to challenge for cause no matter how slight the exposure. If the prospective juror has seen or heard and remembers information that will be developed in the course of trial, or that may be inadmissible but is not so prejudicial as to create a substantial risk that his or her judgment will be affected, the prospective juror's acceptability shall depend on whether the testimony as to  impartiality is believed. If the prospective juror admits to having formed an opinion, he or she shall be subject to challenge for cause unless the examination shows unequivocally that the prospective juror can be impartial.

(c) Peremptory Challenge and Procedure for Exercising. After prospective jurors have been passed for cause, counsel will submit simultaneously and in writing, to the trial judge, the name of any juror in the group of the first twelve who have been seated that either counsel elects to challenge peremptorily. Upon each submission, each counsel shall submit either a challenge or a blank sheet of paper. Neither party shall make known the fact that the party has not challenged. Replacement jurors will be seated in the panel of twelve in the order of their selection. If necessary, additional replacement jurors will then be examined for cause and, after passed, counsel will again submit simultaneously, and in writing, to the trial judge the name of any juror in the group of twelve that counsel elects to challenge peremptorily. This procedure will be followed until a full jury has been selected and accepted by counsel. Peremptory challenges may be directed to any member of the jury, and counsel shall not be limited to replacement jurors. Alternate jurors will be selected in the same manner. The trial judge will keep a list of those challenged and, if the same juror is challenged by both parties, each will be charged with the challenge. The trial judge shall not disclose to any juror the identity of the party challenging the juror.

(d) Number of Peremptory Challenges. If the offense charged is punishable by death, each defendant is entitled to fifteen peremptory challenges, and the state is entitled to fifteen peremptory challenges for each defendant. If the offense charged is punishable by imprisonment for more than one year, each defendant is entitled to eight peremptory challenges, and the state is entitled to eight peremptory challenges for each defendant. If the offense charged is punishable by imprisonment for less than one year or by fine or both, each side is entitled to three peremptory challenges for each defendant.

(e) Additional Jurors. The court may direct prior to the start of jury selection that one or more jurors in addition to the regular jury of twelve persons be called and impaneled. The additional jurors shall be drawn in the same manner, shall have the same qualifications, shall be subject to the same examination and challenges, shall take the same oath, and shall have the same functions, powers, facilities, and privileges as the regular jurors. For each additional juror to be selected, each side is entitled to one peremptory challenge for each defendant. Such additional peremptory challenges may be used against any regular or additional juror.  The trial court in its discretion may use either of the following methods to select and impanel additional jurors:

(1) During the jury selection or the trial of the case, there shall be no distinction made by the court as to which jurors are additional jurors and which jurors are regular jurors.  Before the jury retires to consider its verdict, the court shall select by lot the names of the requisite number of jurors to reduce the jury to a body of twelve or such other number as the law provides. A juror who is not selected to be a member of the final jury shall be discharged when that jury retires to consider its verdict.

(2) Following the selection of the jury of twelve regular jurors, the additional jurors shall be selected and impaneled as alternate jurors. Alternate jurors in the order in which they are called shall replace jurors who, prior to the time the jury retires to consider its verdict, become unable or disqualified to perform their duties. An alternate juror who does not replace a regular juror shall be discharged when the jury retires to consider its verdict.

(f) Admonitions. The court shall give the prospective jurors appropriate admonitions regarding their conduct during the selection process. The Court shall also give the jurors, once they are sworn, appropriate admonitions regarding their conduct during the case. In each case these shall include admonitions:

(1) not to communicate with other jurors or anyone else regarding any subject connected with the trial, nor to form or express any opinion thereon until the case is finally submitted to the jury;

(2) to report promptly to the court any incident involving an attempt by any  person improperly to influence any member of the jury or a violation by any juror of any of the court's admonitions; and

(3) not to read, listen to, or view any news reports concerning the case. The court shall explain that the case must be decided solely and alone upon the evidence introduced upon the trial.

(g) List of Prospective Jurors. Upon request the parties shall be furnished with a list of members of the jury panel, containing the following information with respect to each: name, address, occupation, name of spouse, occupation of spouse. The list shall also state whether each prospective juror has previously served on a criminal court jury; however, that information need not be provided prior to the day of trial.

§ 40-18-118. Peremptory challenges

Notwithstanding any other provision of law or rule of court to the contrary, in any case in which a defendant is charged with an offense punishable by death, such defendant is entitled to fifteen (15) peremptory challenges and the state is entitled to fifteen (15) peremptory challenges for each such defendant. If the offense charged is punishable by imprisonment for more than one (1) year but not by death, each defendant is entitled to eight (8) peremptory challenges, and the state is entitled to eight (8) peremptory challenges for each defendant. If the offense charged is punishable by imprisonment for less than one (1) year or by fine, or both, each side is entitled to three (3) peremptory challenges for each defendant.

Helpful Cases


State v. Porterfield, 746 S.W.2d 441 (Tenn. 1988).  “The ultimate goal of voir dire is to see that the jurors are competent, unbiased, and impartial.”



State v. Akins, 867 S.W.2d 350 (Tenn. Crim. P. 1993).  The integrity of the voir dire process depends upon the venire's free and full response to questions posed by counsel.  When jurors fail to disclose relevant, potentially prejudicial information, counsel are hampered in the jury selection process.  As a result, the defendant's right to a trial by a fair and impartial jury is significantly impaired.



Lackey v. State, 578 S.W.2d 101 (Tenn. Crim. App. 1978).  Counsel has an absolute right to voir dire the jury as well. 



Smith v. State, 327 S.W.2d 308 (1959).  Proper fields of inquiry include the juror’s occupation, habits, acquaintanceships, associations, and other factors including his experiences, which will indicate his freedom from bias.



State v. Claybrook, 736 S.W.2d 95 (1987).  Under circumstances of the case the Supreme Court held the trial judge’s denial of individual voir denied the defendant a “full and searching voir dire of prospective jurors necessary to enable him to elicit grounds for challenges for cause.”

Procedure for Voir Dire



Rule 24, Tenn. R. Crim. P., provides a comprehensive procedure for voir dire.  The Supreme Court in State v. Coleman, 865 S.W.2d 455 (1993), held that modifications of Rule 24 are not permissible.

Clearly, this peculiar procedure is in contravention of Rule 24(c) which is mandated by statute.  While Article I, Section 9 of the Constitution guarantees the accused a fair and impartial trial, which necessarily includes a fair and impartial jury, it is the legislature and not the Constitution which determines the manner of peremptory challenges a party may make.  State v. Simon, 635 S.W.2d 498, 510 (Tenn. 1982)


. . .

Although in this particular instance, the unorthodox jury selection procedure did not result in prejudice to the individual defendant, we emphasize that any future deviation from the rule could constitute prejudice to the entire judicial process and require reversal. . . . Rules prescribing jury selection procedures are intended to protect the integrity of the jury system by providing a uniform and ordered method that ensures the accused a fair and impartial jury chosen from a fair cross-section of the community.  Kittle v. State, 362 So.2d 1271 (Ala. 1978).


. . .

Until a replacement procedure is found suitable and formally adopted, the trial courts’ close adherence to the procedure prescribed in Tenn. R. Crim. P. 24(c) is mandatory.

Case Issues to Avoid


Nease v. State, 592 S.W.2d 327 (Tenn. Crim. App. 1979).  Counsel cannot question prospective jurors as to the law.



Soloman v. State, 489 S.W.2d 547 (Tenn. Crim. App. 1972).  Hypothetical questions seeking to commit a juror to a specific course of action are impermissible.



State v. King, 718 S.W.2d 241 (Tenn. 1986).  Counsel cannot ask how a jury would vote prior to trial or whether a juror believed that life sentence meant he would spend the rest of his natural life in prison.



State v. Furlough, 797 S.W.2d 631 (Tenn. Crim. App. 1990).  Prohibiting defense counsel from questioning jurors as to whether they had consulted a psychiatrist or psychologist upheld.



Bolton v. State, 591 S.W.2d 446 (Tenn. Crim. App. 1979).  The scope and manner of questions is within the sound discretion of the trial judge.

The Jury Selection Process



Voir Dire is the first opportunity for the defense attorney to interact with the jury.  Impressions made can set the tone for the entire trial.



Many of our trials will not last weeks or months and, in fact, may last only several days.  Consequently, first impressions are often lasting and influential and can have a substantial impact on the verdict.



Voir dire must be consistent with the theory of the defense and should have a general information component, a general procedural component, and a case specific component.  On the computer disc provided with this handout is a checklist of areas of questioning.  This outline can be tailored to each case to develop the voir dire to the specific case on trial.



Before formulating your voir dire it is critical that you be knowledgeable about the local environment and practices of the judge who is trying the case.  Nothing is more embarrassing than to have the trial judge correct you during voir dire before you have had the opportunity to begin to bond with the jury.  An inquiry of attorneys who regularly try cases before your judge will alert you to local practices and avoid needless interruptions.



Often you will be confronted with Judges who have their “way” of voir dire.  All too frequently, their “way” is the quickest way.  Prosecutors will be educated about the Judges’ way and often know most of the jurors from other cases anyway.  It becomes necessary that you be prepared to fight for as much voir dire as you can.



Practice Tip: When picking a jury before a judge for the first time, or after some period has gone by, ask the judge to explain the judges’ procedures.  Most often the judge will welcome the opportunity to tell you how they pick the jury.

Preparation and Presentation



Effective preparation and presentation are essential to the voir dire.   I refer to this as P & P.  Preparation refers to the pre-voir dire research.  Presentation refers to how to use your preparation effectively in the courtroom.

Preparation



T.R.Crim.P. Rule 24 provides only that:

(g) List of Prospective Jurors. Upon request the parties shall be furnished with a list of members of the jury panel, containing the following information with respect to each: name, address, occupation, name of spouse, occupation of spouse. The list shall also state whether each prospective juror has previously served on a criminal court jury; however, that information need not be provided prior to the day of trial.


It is unclear why the rules provide for this sparse information.  If you have a receptive judge, the jury questionnaire filled out for this information can easily be expanded to include more useful information.



The sparse information provided by the Clerk, however, can be very helpful.  



With this information and the use of “Google” or “Yahoo-People Search” your office can quickly do a search for the persons to see if there is any cyberspace information on them.  One pay service for law offices is “Accurint”.



WestLaw and Lexus-Nexis have local news-paper data basis to search and most local newspapers have their own search engine.



Credit reports, Property tax roles and vehicle registrations are available.



Zip Codes will tell you what part of the venire the juror lives in.



Finally, driving by houses of prospective jurors often tells a lot about the person.



The best preparation is to attend the jury orientation; listen to the judge’s instructions; listen to and watch the jurors.  This process can be followed with any trials before the jury panel that precede your trial.  Review of other attorneys voir dire and notes from jury selection can be productive.



Finally, the handwriting of the prospective juror on the questionnaire can be informative.  Sloppy handwriting verses neat writing; unintelligible answers verses detailed answers; hard bold writing verses small meek writing all may tell you something about the person, their education or personality. 


Practice tip:
Be very careful in any investigation of prospective jurors such as interviewing persons who may know them or driving by their houses.   Judges are extremely protective of any suggestion of contact with prospective jurors and often overreact when any suggested contact is reported.

Presentation



Without a good presentation of the preparation in the courtroom the work is not useful.  Judges call jurors quickly and often fill the seats of the jury box differently.  It is important that you know where the jurors are going to be seated and how the judge numbers the jurors.



It is critical that you have a fast, efficient and reliable method to call up your pre-voir dire information on a juror.  The following are methods I have used:



1.
Either you, your client or a person in the courtroom pull the information sheets as the jurors are called and work off juror sheets by adding new information and excusals;



2.
Create a chart of the jury box and additional jurors questioned at one time and write each juror’s name and information in the box on the chart;



3.
Create a board of yellow stickies with each juror’s name and information pertaining to that juror to pull off the board and place on the seat in a chart of the jury box;



4.
Use a computer database of information that is pulled into a computer image of the jury box for each juror.



A jury selection information database and jury box I created in Claris FileMaker Pro is included with your materials.  This is a work in progress and I recommend until you become proficient with the use of computer voir dire that you have a paper back-up.

Rating Systems



The quick paced jury selection process used by most state judges does not provide a lot of time to reflect.  



I use a “1 to 5” rating system.



“1” is worst and is a target to get off for cause or, if not, a sure preempt challenge.



“2” is leaning to worst.



“3” is neutral.



“4” is leaning to best.



“5” is best.



These ratings provide a quick reference to jurors who you want to avoid.  Ratings should be made from initial pre-voir dire preparation and updated throughout voir dire.
Communication



You should always type out an outline of your voir dire and think through specific questions tailored to your case that you wish to explore with the jurors. 



Voir dire is time to sensitize the jury to the issues and your cause, neutralize harmful evidence, and humanize your client in the eyes of the jury.


Each of us communicates differently.  Select your own style that compliments your personality.  Whatever style you select, make certain that you can communicate while listening to the jurors responses.



Regarding presentation, in general people are not happy about having been selected for jury duty and are unwilling to speak up.  You need to develop a style of presenting yourself that will make jurors feel comfortable speaking and voicing information which will be valuable to you.



Voir dire can be reduced to the art of whys and what.  This type of questioning is the exact opposite of closed end statements utilized in cross-examination to control the witness.  The old adage not to ask a “why” question on cross-examination is the exact opposite for voir dire.



You should ask as many open-ended questions as possible.  An open-ended question is one that can not be answered yes or no and is designed to have the jurors speak.   People are more revealing about their feelings and attitudes when responding to open-ended questions.  



Little useful or even truthful information can be elicited through close-ended questions.  



For example, compare the information elicited by asking "Can you follow the court's instructions and not let your decision be influenced by the defendant's race?" with asking "Tell me about your experiences with black people."  Most jurors would answer the former questions with a simple “Yes,” not wanting to reveal any bias or prejudice that he or she might harbor.  The latter lets you discover a person's potential bias or prejudice which you can further explore by asking open-ended, follow-up questions.  



Also, by asking an open-ended question you will get responses that allow you to follow up with additional questions.  As a result, you will be able to engage the jurors in a discussion that will provide you with information about a juror's attitudes or opinions.  By way of example, in a case where eye-witness identification is an important issue, you might start out with a broad question, "Has anyone ever seen someone they thought they knew but then realized or later found out they were mistaken?”  If jurors raise their hands or nod their heads affirmatively, you can follow up with a particular juror: "What kind of situation was that?”  "Why the situation happened?"  "What factors might contribute to such mis-identification?"  Or you might suggest factors, some of which might apply to your case (e.g., lighting, distance, etc.)



By asking what or why questions, you will get more useful information.  Questions that begin with "Do you," "Would you," or "Will you" are closed ended.  If you ask a juror, "Do you have an opinion abut police officers?" he or she is likely to say “no” to avoid having to give an explanation.  Thus, you would learn nothing about the juror's attitudes or opinions about police officers.  However, if you phrase the question, "What is your opinion about police officers?" you are likely to get a response that can then be explored further.  



If the case is likely to turn on the credibility of expert witnesses, you might inquire whether anyone has ever had to determine if someone was an expert.  If a juror responds affirmatively, you might follow-up with asking, "In what context?"  "What things should be considered in determining if a person is a qualified expert?"  Etc.



We have learned not to use “why” questions during our cross-examination.  All too often we have seen the trial attorney get “burned” with this form of question.  The opposite is true during voir dire.  Indeed, the very reason not to use the “W” word during cross is the reason to use it during voir dire; i.e., you get real opinions.  Do not be afraid to ask "Why?"  If the juror has expressed an unfavorable attitude about an issue, you should get it out in the open.  You may be able to follow up in such a way as to get the juror thinking about the issue in a way not previously considered by the juror (e.g., "With your opinion that most persons accused of crime must have done something wrong otherwise they would not be on trial, what can be done to make sure that John Doe's case is decided fairly?").  



You can question other jurors about whether they agree or disagree with the one juror's view.  At the very least you may develop enough information to have the juror struck for cause or to exercise your peremptory challenge intelligently.



Avoid legalese.  Alibi, credibility, allegation, subsequent cooperation, solicited, bias, prejudice are examples.  These words are meaningless to laypeople.  "Do you have any bias about my client?" is a question that is not likely to provide any useful answers.  Instead use the word “feelings”. 



Instead of using the word "credibility" use the word "believability," as it is a word more commonly used by lay people.  In short, when speaking to jurors, avoid legal jargon and use common everyday language. 



Do not shy away from damaging or harmful evidence.  If you are going to develop a rapport with the jurors that will last throughout the trial, you should be up front with the jurors.  If you deal with potentially bad facts in voir dire, not only will the jurors be prepared for it but you may defuse the impact of such evidence and get the jury not to hold it against your client.  For example, if you know your client is going to testify and he or she has a prior record, you should address concerns you have about your client's believability.  You might start out with a broad questions such as "How do you feel about Billy Joe Bob who has been identified as the defendant in this case?"  Follow up with asking what is the first thing you think when the word Defendant" is used and what experiences they have had that cause them to feel that way or have that opinion.  You may then zero in on your main concern about your client's prior record:  “How do you feel about sitting on this case knowing that Billy Joe Bob has a prior conviction?”  “What effect do you think that should have on this case?”  “Why?”



It is okay to share your concerns with the jurors.  For example, suppose your client is an African American male accused of raping a Caucasian woman.  Obviously anyone who is trying this case should be concerned about race, or they are dead.  Suppose your client is accused of being a serial killer.  A very real concern might be whether the jurors are frightened of your client.  Ask them.  Do not shy away.  If you feel that a defendant's failure to testify is a concern, ask what are some of the reasons why someone might not testify as opposed to the standard "judicial" type question such as will you hold it against my client if he does not testify.



If you wish to get a juror for cause, you can start using close-ended or leading questions to try to lock the person into a position.  Close-ended or leading questions can be answered yes or no.  By locking the person into a position, you firmly establish a justification for making a cause challenge.  For example, you might ask:  "So, in order for you to find the defendant not guilty, you would want the accused to testify?"  Unfortunately, judges always try to rehabilitate the potential juror.  If you have previously locked the juror in, however, you can go back to using open-ended questions and usually prevail on a cause challenge despite the judge's efforts.

Federal Court Voir Dire



A criminal defendant has a constitutional right to a fair trial before an impartial trier of fact.  Irvin v. Dowd, 366 U.S. 717, 81 S.Ct. 1639, 6 L.Ed.2d 751 (1961).  Voir dire serves to protect an individual’s right to a fair trial “by exposing possible biases, both known and unknown, on the part of potential jurors.”  McDonough Power Equipment, Inc. v. Greenwood, 464 U.S. 548, 554, 104 S.Ct. 845, 849, 78 L.Ed.2d 663 (1984).


These constitutional principles are familiar to all of us.  In theory, the message conveyed by these principles is powerful and strong.  In actuality, the message get terribly diluted with the general add-on that the scope of voir dire examination and the procedures to be used are matters within the sound discretion of the trial judge and will not be disturbed on appeal unless the procedures used or the questions propounded are so unreasonable or devoid of the constitutional purpose as to constitute an abuse of that discretion.

Sixth Circuit Decisions



United States v. Hill, 738 F.2d 152 (6th Cir. 1984).  This is still the best 6th Circuit decision we have to use.  That case stands for the proposition that a fairly phrased question concerning whether or not a juror could accord to the accused the presumption of innocence and the burden of proof beyond a reasonable doubt must, if requested, be submitted by the trial court as a fundamental part of voir dire.



United States v. Blanton, 719 F.2d 815 (6th Cir. 1983).  The case the Court and the prosecutors love to love.  It is frequently cited for the propositions (1) that the U.S. Supreme Court has not established any per se rule which it requires trial judges to follow in the voir dire of a jury venire; (2) that the mere existence of preconceived notions as to the guilt or innocence of an accused, without more, is insufficient to rebut the presumption of a prospective juror’s impartiality; and (3) that it is sufficient if the juror can lay aside his impression or opinion and render a verdict  based on the evidence presented in court.
Question Checklist



See Attached.

Famous Quotes


“A jury consists of 12 persons chosen to decide who has the better lawyer.”  Robert Frost.



“Most men, when they are thinking, are merely rearranging their prejudices.”  Knute Rockne.



“Nobody outside of a baby carriage or a judge’s chamber believes in an unprejudicial point of view.”  Lillian Hellman.



“When you go into court you are putting your fate into the hands of 12 people who weren’t smart enough to get out of jury duty.”  Norm Crosby.



“My idea of the ideal jury is twelve Irish unionists deciding the case of my client, Patrick O’Brien, a union bricklayer, who was run over by Chauncy Marlborough’s Rolls-Royce while Marlborough was on his way to deposit $50,000 in the bank.”  Melvin Belli.



“A jury too often has at least one member who is more ready to hang the panel than the traitor.”  Abraham Lincoln.



“The sword of the law should never fall but on those whose guilt is so apparent as to be pronounced by their friends as well as foes.”  Thomas Jefferson.



“Courtroom:  A place where Jesus Christ and Judas Iscariot would be equals, with the betting odds in favor of Judas.”  H.L. Mencken.



“He charged nothing for his preaching, and it was worth it, too.”  Mark Twain.

	�   The foregoing was edited by permission from the excellent works of attorney William B. Moffitt, Alexandria, Virginia.





