IN THE CIRCUIT COURT FOR BLOUNT COUNTY, TENNESSEE
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)








)

REGINALD STACY SUDDERTH


)

Motion 103:

Set Bail On Non-Capital

Offense



Comes now Defendant and moves this court to set bail and conditions of release on the presentment as a non-capital offense.

MEMORANDUM IN SUPPORT OF MOTION



Defendant is charged in this presentment with first degree murder in the first count and conspiracy to commit first degree murder in the second count.  The first degree murder presentment does not charge elements required to constitute the offense of capital murder.  



Tennessee's constitution in Article 1, Section 15 recognizes a distinction between a capital murder "offense" and a non-capital murder "offense".  Capital murder is therefore a separate offense from non-capital murder just as first degree murder is a separate offense from lesser degrees of murder.  T.C.A. § 40-11-102 also establishes an offense of capital murder.



Just as different elements are required to make a homicide first degree murder additional elements are required to make an offense capital murder. The form of an indictment is subject to statutory prescription also.  Tennessee Code Annotated § 40-13-202 (1990) provides that an indictment must "state the facts constituting the offense in ordinary and concise language, without prolixity or repetition, in such a manner as to enable a person of common understanding to know what is intended, and with that degree of certainty which will enable the court, on conviction, to pronounce the proper judgment."  Nothing in this indictment states the offense of capital murder or places a person of ordinary understanding to know that the offense of capital murder was intended to be charged by the grand jury.



It is hornbook law that the indictment must charge the elements of the offense.  State v. Hill, 954 S.W.2d 725, 729 (Tenn. 1997).  Here, this indictment does not charge any element of capital murder.



The 5th Amendment to the United State's Constitution guarantees that "No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment by a grand jury. . ."  Article I, Section 14 of the Tennessee Constitution is broader and provides that in Tennessee "That no person shall be put to answer any criminal charge but by presentment , indictment or impeachment."



Where there are not aggravating factors murder in the first degree is not a capital offense.  State v. Moss, 1996 WL 492162 (Tenn.Crim.App. 1996)(copy attached).



The state and federal constitutional guarantees of due process of law and to trial only upon a finding by a grand jury require that the indictment or presentment charge a capital offense and that each element charged be proven beyond a reasonable doubt to a jury.  Tennessee law pursuant to T.C.A. § 39-13-204(i) requires the state prove beyond a reasonable doubt to a jury the existence of one of a number of aggravating circumstances.  These factors set out in T.C.A. § 39-13-204(i) are elements of the offense of capital murder and must be charged in the indictment or presentment.  See Apprendi v. New Jersey, ____ U.S. ____, 120 S.Ct. 2348, ____ L.Ed3d ____ (2000); Jones v. United States, 526 U.S. 227, ____ S.Ct. ____, ____ L.Ed.3d _____ (1999).  United States v. Rebmann, ____ F.3d ____, 2000 Fed App 0282P (6th Cir 2000).



On September 27, 2000 the District Attorney of Blount County filed a notice pursuant to T.C.A. § 39-13-208 stating the District Attorney's intent to seek the death penalty and setting out three aggravating factors that the District Attorney intends to rely on.  This procedural notice is required and triggers several procedures regarding Defendant's rights to two appointed counsel, the right to expert services and the right to a bifurcated trial.  This procedural notice does not constitute a charge of a capital offense.  T.R.Crim.P. Rule 12.3(b) provides for this procedural notice only "Where a capital offense is charged in the indictment or presentment."



The presentment in this case charges the offense of first degree murder not the offense of capital murder.  Consequently, Defendant has an absolute right to bail pursuant to Article 1, Section 15 of the Tennessee Constitution and T.C.A. § 40-11-102.  Pursuant to T.C.A. § 40-11-118(a) bail should be set "as low as the court determines is necessary to reasonable assure the appearance of the defendant as required."



Submitted this ____ day of September, 2000.








HERBERT S. MONCIER








Attorney for Defendant

Herbert S. Moncier

550 Main Avenue, Suite 775

Bank of America Building

Knoxville, Tennessee 37902

(865)546-7746

BPR# 1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the District Attorney for Blount County, Tennessee this the ___ day of September, 2000.
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