IN THE CIRCUIT COURT FOR BLOUNT COUNTY, TENNESSEE

STATE OF TENNESSEE


)







)







)







)

vs.





)

No.
C-12721







)







)







)

REGINALD STACY SUDDERTH

)

Defense Motion No.: 50

Motion For Change Of Venue



Now comes Defendant, Reginald Stacy Sudderth, through the undersigned counsel, pursuant to Rule 12(b) of the Tennessee Rules of Criminal Procedure, the Fifth, Eighth and Fourteenth Amendments to the United States Constitution, and Article I, Sections 8 and 14 of the Tennessee Constitution, T.R.Crim.P. Rule 21 and T.C.A. § 20-4-201 and moves this Court for an Order granting Defendant's Motion for Change of Venue.  In support of which, the Defendant would show as follows:



1.
The arrest of Reginald Stacy Sudderth, has generated a great deal of pre-trial publicity which has been often excessive, hostile, and inflammatory.



2.
The intensely inflammatory media coverage has included both the print medium, television and radio.  



3.
As a result of the inflammatory, excessive and often hostile media coverage, Reginald Stacy Sudderth could not receive a fair trial in the emotionally charged climate that has been generated by the media in Blount County.  See Mayola v. Alabama, 623 F.2d 992 (5th Cir. 1980), cert. denied 451 U.S. 913 (1981).  See also United States v. Marcello, 280 F.Supp. 510, 517 (E.D. La. 1968); United States v. Engleman, 489 F.Supp. 48, 50 (E.D. Mo. 1980); United States v. Florio, 13 F.R.D. 296, 299 (D.N.Y. 1952).



4.
Defendant Sudderth was indicted as a co-conspirator, along with Arthur Copeland et al, for the murder of Andre Jackson.  The Copeland trial, which took place in July of 2000, was extensively covered by the media.  The media accounts included witness testimony, and often, if not always, included the name of Defendant Sudderth.  The media accounts also reported what they perceived to be Defendant Sudderth’s participation in the death of Andre Jackson.  Other stories featuring Defendant Sudderth describe him as “a well know figure in Alcoa’s drug community”.  To this extent, Defendant Sudderth has been tried and convicted in the media without the benefit of trial.



5.
The news accounts also detail the issue of the recusal of Judge D. Kelly Thomas who presided over the Copeland trail, and was originally presiding over Defendant Sudderth’s case.  Judge Thomas reported to The Daily Times, that he accepted the State’s theory of a conspiracy involving Defendant Sudderth and Copeland.  Since the State has proffered the same theory in Defendant Sudderth’s case, he would be called upon to make the same determination.  Such a position could have affected his impartiality.  Likewise, knowing that a judge has already determined that a conspiracy exists involving Defendant Sudderth could affect the impartiality of potential juror.  The extensive media coverage of this case has tainted the jury pool.  Therefore, a change of venue is required to assure that the Defendant receives a fair trial pursuant to the Sixth Amendment of the United States Constitution. 

MEMORANDUM OF LAW


A defendant must receive a fair trial consistent with constitutional due process.  Sheppard v. Maxwell, 384 U.S. 333, 86 S.Ct. 1507, 16 L.Ed.2d 600 (1966).  "The constitutional standard of fairness requires that a defendant have 'a panel of impartial, indifferent jurors.'"  Murphy v. Florida, 421 U.S. 784, 799, 95 S.Ct. 2031, 44 L.Ed.2d 589 (1975), quoting Irvin v. Dowd, 366 U.S. 717, 722, 81 S.Ct. 1639, 6 L.Ed.2d 751 (1961).  If a defendant cannot obtain such a jury in the county where the charges are brought, the defendant is entitled to a change of venue, see, e.g., Groppi v. Wisconsin, 400 U.S. 505, 510-511, 91 S.Ct. 490, 27 L.Ed.2d. 571 (1971); or at the very least, a change of vicinage.  State v. Harold Wayne Nichols, 877 S.W.2d 722, (Tenn. 1994).


Under Tennessee law, venue may be changed "if it appears to the court that, due to undue excitement against the defendant in the county where the offense was committed or any other cause, a fair trial probably could not be had."  Tenn. R. Crim. P. 21(a).  To obtain a change of venue, the law does not require the defendant to establish proof of actual prejudice; the applicable test is whether "there is a reasonable likelihood that prejudicial news prior to trial will prevent a fair trial."  Sheppard v. Maxwell, 384 U.S. at 363 (1966).  Indeed, Justice Black has said that "our system of law has always endeavored to prevent even the probability of unfairness."  In re Murchinson, 349 U.S. 133, 136, 75 S.Ct. 623, 625, 99 L.Ed. 942 (1955).



The decision whether to change venue falls within the discretion of the trial court.  State v Smith, 857 S.W.2d 1, 6 (Tenn. 1993); State v Melson, 638 S.W.2d 342, 360 (Tenn. 1982); Rippy v State, 550 S.W.2d 636, 638 (Tenn. 1977).  The perspective of a trial court on such a motion is necessarily prospective:

The rule is preventative.  It is anticipatory.  It is not solely curative as is a post-conviction constitutional attack.  Thus, the rule evokes foresight, always a more precious gift than hindsight, and for this reason the same certainty which warrants the reversal of a conviction will not always accompany the change of venue.  Succinctly, then it is well-grounded fear that the defendant will not receive a fair and impartial trial which warrants the application of the rule.

United States v. Marcello, 280 F. Supp. 510, 513 (E.D. La. 1968), aff'd, 423 F.2d 993 (5th Cir. 1970).



In a pre-conviction setting, before a jury has been impaneled, the issue is whether the pre-trial publicity is so excessive and inflammatory that there is a "reasonable likelihood" that the jury venire will be prejudiced against the defendant, thus denying him a fair trial consistent with constitutional due process.  Therefore, the decision to grant or deny a motion for a change of venue becomes a fact-oriented determination that depends upon the "totality of the circumstances."  Murphy, 421 U.S. at 799.  This fact-oriented determination requires the trial court to examine the content and tone of the publicity, as well as the extent to which it has been disseminated to the public.  See, e.g., Mayola v. Alabama, 623 F.2d 992 (5th Cir. 1980), cert. denied, 451 U.S. 913 (1981).



For the foregoing reasons, the Defendant request that he be granted a change of venue.  



The Defendant requests a hearing on this motion at which time evidence can be offered in support of this motion.



Respectfully submitted this ___ day of May, 2001.







_________________________









HERBERT S. MONCIER







Attorney for Defendant

Herbert S. Moncier

Attorney at Law

Suite 775, Bank of America Bldg.

550 Main Avenue

Knoxville, Tennessee 37902

(865)546-7746

BPR #1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the office of the District Attorney General for Blount County, Tennessee, this the ____ day of May, 2001.
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