IN THE CIRCUIT COURT FOR BLOUNT COUNTY, TENNESSEE

STATE OF TENNESSEE



)








)








)








)

vs.






)
No.
C-12721








)








)








)

REGINALD STACY SUDDERTH


)

Defense Motion No.: 101

Motion For Notice And Specification By The State Of All Physical And Other Evidence That The State Intends To Introduce At The Sentencing Trial



Now comes Defendant, Reginald Stacy Sudderth, through the undersigned counsel, pursuant to Rule 12(d)(2) of the Tennessee Rules of Criminal Procedure, and moves the Court for an order directing the State to specify in writing with particularity all physical and other evidence (witnesses, exhibits, etc.) that the State intends to introduce at the sentencing trial, should one become necessary.



The prosecution has the burden, if there is a conviction, of proving beyond a reasonable doubt aggravating circumstance(s); that mitigating circumstances do not outweigh aggravating circumstances; and that death is the appropriate sentence.  The sentencing trial in a capital case is the equivalent of the guilt-innocence trial as far as constitutional safeguards are concerned.  Bullington v. Missouri, 451 U.S. 430 (1981); Gardner v. Florida, 430 U.S. 349 (1977).  



It is critical that evidence offered at the sentencing trial be only admissible evidence.  Rule 12(d)(2) notice is required for the sentencing trial to determine the admissibility of evidence the State seeks to introduce in its case in chief in the penality trial.



Federal and State constitutional guarantees to due process, effective assistance of counsel, confrontation, and the right to present a defense, require notice of the State's evidence.  Even in a non-capital felony case, a presentence report is required to be filed and made available to the parties within ten days prior to the sentencing hearing, unless waived by consent of all parties.  Tenn. Code Ann. § 40-35-208.  Moreover, in a non-capital felony case, the State is required to file a statement with the court and defense not less than ten days before trial or guilty plea if the State believes that a defendant should be sentenced as a multiple, persistent or career offender.  Tenn. Code Ann. § 40-35-202.



Given the heightened standard of due process applicable to capital cases, the extensive advance preparation which must be done for both the trial on the charges, and the sentencing trial, the investigation that will need to be done after disclosure of the State's intended sentencing trail evidence, and Defendant’s constitutional rights to due process, effective assistance of counsel, confrontation, and the right to prepare and present a defense, Defendant moves for notice at this time as absolutely essential in order to protect Defendant’s fundamental rights.



Since the State has, presumably, fully analyzed the aggravating and mitigating circumstances before filing its Rule 12.3(b) notice to seek execution of Defendant Sudderth, it should present no burden at all for the State to be required to delineate for Defendant Sudderth the evidence supporting the aggravating circumstances it feels will justify a death sentence.



Defendant Sudderth moves for a hearing on this motion.



This ____ day of May, 2001.






_______________________________






HERBERT S. MONCIER






Attorney for Defendant 

Herbert S. Moncier

Suite 775, Bank of America Center

550 Main Avenue

Knoxville, Tennessee  37902

(865)546-7746

BPR #1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the Office of the Blount County District Attorney General, this ____ day of May, 2001.
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