IN THE CIRCUIT COURT FOR BLOUNT COUNTY, TENNESSEE

STATE OF TENNESSEE


)







)







)







)

vs.





)

No.
C-12721







)







)







)

REGINALD STACY SUDDERTH

)

Defense Motion No.: 404

Motion To Require The Prosecution To Notify The Defense Of All Witnesses It Intends To Call At The Sentencing Trial



Now comes Defendant, Regional Stacy Sudderth, through the undersigned counsel, pursuant to the Due Process, Trial by Jury, Right to Counsel, Cruel and Unusual Punishment and Right to Appeal Clauses of the United States and Tennessee Constitutions, the Tennessee Rules of Criminal Procedure, and other applicable law, and moves this Court for an Order directing the prosecution to disclose in writing all witnesses that the State intends to call at the sentencing trial in seeking the penalty of death for Reginald Stacy Sudderth.  In support of this motion, Defendant Sudderth says as follows:



1.
This Motion is made in order to enable Defendant Sudderth to investigate and be prepared to confront the evidence that the State will marshal against him to ask for the sentence of death.



2.
The rules of discovery apply to a sentencing hearing, and the State must notify the defense of all witnesses it intends to call at the sentencing trial.



3.
Specifically, the Advisory Commission Comments to Rule 16 of the Tennessee Rules of Criminal Procedures states that, “The Commission agrees that the defendant shall still receive advance notice of the names of the state’s witnesses, as is now provided by §§ 40-13-107, 40-17-106.”  (emphasis added).



4.
Furthermore, in State v. Buck, 670 S.W.2d 600 (Tenn. 1984), the Tennessee Supreme Court held that the trial court committed reversible error in permitting, over defense objections, two witnesses to testify at the capital sentencing trial , and in admitting a statement defendant made to one of the witnesses, because the State had failed to list the names of those witnesses and had failed to disclose defendant’s statement in response to defendant’s pretrial motion for discovery.  According to the Supreme Court, the trial judge “was also in error in implicitly sustaining the prosecution in its claim that Rule 16 and discovery rules were not applicable to the sentencing hearing.”  Id. at 606.



5.
In State v. West, 825 S.W.2d 695 (Tenn. Crim. App. 1992), the Tennessee Court of Criminal Appeals reversed a second-degree murder conviction when the trial court improperly allowed the prosecution to call a “rebuttal” witness who had never been disclosed to the defense.  On the question of the prosecution’s obligation to disclose the witness’s name, the Court of Criminal Appeals ruled,

[T]hese matters must be viewed with the facts in the case at hand and the circumstances surrounding the calling of the witness.


The state has an obligation to proceed within the context of the applicable norms of a level-handed prosecution.  The record is devoid of any reason why the state, being aware of the witness well before trial, did not reveal the name of the witness to the appellant.

Id. at 698 (emphasis added).  See also State v. Spurlock, No. 01-C-9205-CC-00167 Sumner County (Tenn. Crim. App. May 20, 1993)(“Gaddis rang the death knell for the ‘sporting theory of justice.’  If this theory is presently being used to deprive the accused of constitutional rights as the concurring opinion suggests, this Court is willing to bury that theory today.  Such a theory cannot be used to justify the deprivation of a constitutional right.”).



6.
No more fundamental constitutional right exists than the right to live; that right must not be sacrificed under the sporting theory of justice that the prosecution need not provide discovery or the names of its witnesses used to seek a sentence of death for Defendant Sudderth.



7.
Defendant Sudderth moves for a hearing on this motion.



Respectfully submitted this ___ day of  MERGEFIELD Month May, 2001.







_________________________









HERBERT S. MONCIER







Attorney for Defendant
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