IN THE CIRCUIT COURT FOR BLOUNT COUNTY, TENNESSEE

STATE OF TENNESSEE


)







)







)







)

vs.





)

No.
C-12721







)







)







)

REGINALD STACY SUDDERTH

)

Defense Motion No.: 408

Motion For Forthwith Disclosure

Of Alleged Aggravating Circumstances


Defendant, Reginald Stacy Sudderth, through the undersigned counsel, moves for this court to order the state to forthwith disclose the aggravating factors and circumstances which it alleges exist in this case, and upon which it will proceed at trial, and he also moves for a pretrial determination of whether any probable cause exists to suppose that the alleged aggravating factors exist, for the following reasons:



1.
The state seeks to kill Defendant.  T.C.A. § 39-13-204 provides that the state must prove that at least one of the statutory aggravating factors specifically delineated in the statute exists.  Thus, the state's alleged "statutory aggravating factors" are the critical elements of its statutory justification for seeking the death penalty.



2.
Defendant is entitled under the Due Process and Cruel and Unusual Punishment Clauses to be put on notice of the allegations against him in a death penalty case.  He is entitled to the opportunity to confront the evidence and allegations against him at the penalty phase.  These well-recognized rights are only made more important by the state's desire to kill Defendant.



3.
Defendant is entitled to an adequate opportunity to prepare a defense to any allegations of aggravation that the state may make.  This can only be accomplished if the state is required to disclose the precise aggravating factors and aggravating circumstances, and all of the underlying facts related thereto, far enough in advance of trial that complete investigation may be conducted and any necessary rebuttal may be developed.  Defense counsel cannot adequately prepare and thereby render effective assistance of counsel unless given the opportunity to investigate the state's allegations.



4.
Since the state has announced its intention to try to kill Defendant, the state must have fully analyzed the aggravating factors and mitigation in this case.  Thus, it can be no burden on the state to merely reveal on what aggravation it intends to base its case for death.



5.
The state may intend to argue that prior alleged bad acts and alleged criminal acts by Defendant are aggravating factors.  Obviously, in order to investigate and prepare defenses to such allegations, Defendant must have adequate notice of the state's intent to present such evidence and arguments.



6.
Defendant will also be hampered in his guilt phase preparation because evidence from the guilt phase may be considered in the penalty phase, and counsel will need to prepare a cohesive, unified defense that will be consistent with a penalty phase.



7.
Defendant also requests a hearing requiring the state to establish that there is probable cause to believe that the specified aggravating factors exist in this case, on the following grounds:



a.
A probable cause determination is necessary to ensure that the state has an adequate factual basis for bringing any evidence of aggravation in front of the jury.  If the state cannot make such a showing as to one or more aggravating factors, then this case cannot be prosecuted as a death case.



b.
Aggravating factors are much more than "penalty enhancers"; they do not merely penalize a defendant for prior criminality, but for the aggravated nature of the circumstances of the offense.



c.
If he is unnecessarily tried by a death qualified jury, Defendant would be denied his federal and state constitutional rights to due process, a fair and impartial jury, and equal protection.  Requiring a probable cause determination is a quick, easy and efficient way for this court to ensure there are adequate facts to justify this case proceeding as a death case.



8.
Defendant requests compliance by the state as soon as possible, because it is only after receiving such a specification that Defendant can mount an intelligible and specific pretrial challenge to any of this "aggravation" he finds it advisable to challenge.



9.
Because of the necessity and difficulty of investigating and defending against whatever allegations the state may intend to rely upon as aggravating factors and circumstances, it is essential that this motion be heard and resolved as expeditiously as possible, so that Defendant can begin to prepare his case.  Defendant therefor requests a forthwith hearing on this motion, so that this matter

not be delayed until the scheduled hearings.



10.
Defendant moves for a hearing on this motion.



Respectfully submitted this the ___ day of May, 2001.








HERBERT S. MONCIER








Attorney for Defendant

Herbert S. Moncier

Attorney at Law

550 Main Avenue, Suite 775

Bank of America Bldg.

Knoxville, Tennessee  37902

(865)546-7746

BPR# 1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing motion has been served upon the District Attorney for Blount County, Tennessee this the ___ day of May, 2001.








HERBERT S. MONCIER

