IN THE CIRCUIT COURT FOR BLOUNT COUNTY, TENNESSEE

STATE OF TENNESSEE



)








)








)








)

vs.






)
No.
12721








)








)

REGINALD STACY SUDDERTH


)

Defendants Motion: 401

Motion To Compel The State To Produce Johnson V. State/Brady-Kyles
 Materials To The Defense



The defense has not been provided any Johnson v. State/Brady-Kyles materials by the state pertaining to either the trial or sentencing trial.  



This court entered an Order on August 7, 2001 granting Defendant’s motion number 501 for disclosure of exculpatory information and notice to the state of exculpatory information requested.



In Johnson v. State the Tennessee Supreme Court recently defined the State’s obligations in the context of a capital murder prosecution.


Every criminal defendant is guaranteed the right to a fair trial under the Due Process Clause of the Fourteenth Amendment to the United States Constitution and the "Law of the Land" Clause of Article I, section 8 of the Tennessee Constitution.  See, e.g., State ex rel. Anglin v. Mitchell, 596 S.W.2d 779, 786 (Tenn.1980).  "To facilitate this right, a defendant has a constitutionally protected privilege to request and obtain from the prosecution evidence that is either material to guilt or relevant to punishment."  State v. Ferguson, 2 S.W.3d 912, 915 (Tenn.1999).  This fundamental principle of law is derived from the landmark case, Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963), in which the United States Supreme Court held that "suppression by the prosecution of evidence favorable to an accused upon request violates due process where the evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution," id. at 87, 83 S.Ct. 1194.  Evidence "favorable to an accused" includes evidence deemed to be exculpatory in nature and evidence that could be used to impeach the state's witnesses.  See State v. Walker, 910 S.W.2d 381, 389 (Tenn.1995);  State v. Copeland, 983 S.W.2d 703, 706 (Tenn.Crim.App.1998);  see also United States v. Bagley, 473 U.S. 667, 676, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985).


While the "prosecution is not required to disclose information that the accused already possesses or is able to obtain," State v. Marshall, 845 S.W.2d 228, 233 (Tenn.Crim.App.1992), the "prosecution's duty to disclose is not limited in scope to 'competent evidence' or 'admissible evidence,' " id. at 232;  see also State v. Brooks, 386 So.2d 1348, 1351 (La.1980) ("The Brady rules of disclosure apply not just to information favorable to the accused which the state itself believes to be credible, but to any material information that is favorable to the accused.").  As the United States Supreme Court has recognized, "the prosecutor is responsible for 'any favorable evidence known to the others acting on the government's behalf in the case, including the police.' "  Strickler v. Greene, 527 U.S. 263, 275 n. 12, 119 S.Ct. 1936, 144 L.Ed.2d 286 (1999) (citing Kyles v. Whitley, 514 U.S. 419, 437, 115 S.Ct. 1555, 131 L.Ed.2d 490 (1995)).  Despite this obligation, however, there is " 'no constitutional requirement that the prosecution make a complete and detailed accounting to the defense of all police investigatory work on a case .' " Walker, 910 S.W.2d at 389 (quoting Moore v. Illinois, 408 U.S. 786, 795, 92 S.Ct. 2562, 33 L.Ed.2d 706 (1972)).

. . .


We also conclude that the police report is information favorable to the accused.  Information that is favorable to the accused may consist of evidence that "could exonerate the accused, corroborate the accused's position in asserting his innocence, or possess favorable information that would have enabled defense counsel to conduct further and possibly fruitful investigation regarding the fact that someone other than the appellant killed the victim."  Marshall, 845 S.W.2d at 233.   As the Massachusetts Supreme Court has articulated the standard, "[t]he Brady obligation comprehends evidence which provides some significant aid to the defendant's case, whether it furnishes corroboration of the defendant's story, calls into question a material, although not indispensable, element of the prosecution's version of the events, or challenges the credibility of a key prosecution witness."  Commonwealth v. Ellison, 376 Mass. 1, 379 N.E.2d 560, 571 (1978);  see also Mazzan v. Warden, Ely State Prison, 993 P.2d 25, 37 (Nev.2000) (stating that evidence is favorable under Brady if "it provides grounds for the defense to attack the reliability, thoroughness, and good faith of the police investigation, to impeach the credibility of the state's witnesses, or to bolster the defense case against prosecutorial attacks").  As we view the police report in the context of the State's theory supporting the death penalty at the sentencing hearing, we conclude that this third factor is easily met.



WHEREFORE, Defendant moves to compel the State to comply with Johnson v. State/Brady-Kyles within 15 days of the date of this order.



This ____ day of September, 2001.







___________________________







HERBERT S. MONCIER







Attorney for Defendant

Herbert S. Moncier

Suite 775, Bank of America Center.

550 Main Avenue

Knoxville, Tennessee  37902

(865)546-7746

BPR #1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the office of the District Attorney General for Blount County, Tennessee, this the ____ day of September, 2001.







___________________________







HERBERT S. MONCIER

� Johnson v. State, 38 S.W.3d 52 (Tenn. 2001); Brady v. Maryland, 373 U.S. 83 (1963), United States v. Agurs, 427 U.S. 97 (1976), Napue v. Illinois, 360 U.S. 264 (1959), Giglio v. United States, 405 U.S. 150 (1972), United States v. Bagley, 473 U.S. 667 (1985), Kyles v. Whitley, 115 S.Ct. 1555 (1995).
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