IN THE CRIMINAL COURT FOR KNOX COUNTY, TENNESSEE

STATE OF TENNESSEE



)








)








)








)

vs.






)
No.
74386








)








)








)

REGINALD STACY SUDDERTH


)

Defense Motion No: 552 

Motion In Limine to Exclude Specific Evidence


Defendant, pursuant to T.R.Crim.P. Rule 12(a) and T.R.E. Rule 104, moves in limine for the Court to rule on certain evidentiary matters prior to voir dire.
  



1.
State v. Copeland.
The verdict in State v. Copeland is inadmissible in this case because (1) it has been reversed by the Court of Criminal Appeals; (2) it does not make any fact in issue in this case more probable than if it were not admitted; (3) Counsel is prohibited telling the jury the verdict by Supreme Court Rule 8, CPR 3.4(e)(1) and (2) and it is inadmissible under T.R.E. Rule 802 as hearsay; and (4) its probative value is substantially outweighed by its prejudicial effect, confusion of issues and misleading the jury.


2.
T.R.Crim.P. Rule 24 Voir Dire.  Significant changes were made to the voir dire process on June 1, 2003.  Defendant addresses these changes and procedures in a separate memorandum.



3.
T.R.Crim.P. Rule 29.2 Interim Commentary.  



Counsel wishes to make interim commentary and request this Court rule as to the procedures to be followed. 



4.
T.R.E. Rule 602 personal basis.  During the Copeland trial witnesses testified as to matters prior to establishing personal knowledge.  T.R.E. Rule 602 requires that personal knowledge be established prior to a witness testifying to a matter.  Counsel does not wish to interrupt the testimony of witnesses to make Rule 602 objections and request the Court rule that the State (1) establish Rule 602 personal knowledge of each witness and (2) instruct its witnesses not add information for which they do not have personal knowledge.



4.
Information about a witness that does not pertain to their T.R.E. 616 credibility.  Only evidence that a witness is biased in favor or prejudiced against a party is admissible under T.R.E. Rule 616 and specific acts of conduct of a witness are not admissible under T.R.E. Rule 608 to bolster their creditability.  Prosecutors from time to time under the assertion of “background information” attempt to place into evidence specific acts to bolster the witnesses creditability.  No rule of evidence permits bolster a witnesses creditability by specific acts of conduct.  



For example, in State v. Copeland the State asked prosecution witness Billy Williams if he had played football for a couple of professional football teams.  While this may be interesting, playing football for a professional football team has nothing to do with Mr. Williams’ creditability.  These type questions were an improper attempt by the State to have the jury provide Mr. Williams a more favorable impression on the jury.



Counsel request this Court to rule that background specific act questions, such as asked of Mr. Williams, are not proper. 



5.
T.R.E. Rule 803 1.2(E) co-conspirator hearsay.  A specific motion suppressing this type testimony is pending.



Defendant objects to statements of any person being placed before the jury during voir dire, opening statements or by a witnesses prior to the Court conducting an out of jury hearing and ruling whether, by clear and convincing evidence (1) a conspiracy existed at the time of the statement, (2) the statement was made during the course of that conspiracy, (3) Defendant Sudderth was a part of that conspiracy, and (4) the statement was made in furtherance of that conspiracy.



6.
Uncharged Conduct.
Defendant has pending a motion for a pretrial hearing to exclude specified uncharged conduct.  T.R.E. Rule 404(b) specifically prohibits evidence of other uncharged conduct except under limited circumstances.



Defendant moves in limine to exclude uncharged conduct during voir dire, opening statements or during the testimony of any witness.



WHEREFORE, pursuant to T.R.Crim.P. Rule 12(a) and T.R.E. Rule 104 Defendant moves in limine for the Court to rule on these evidentiary matters and trial procedures.








_______________________








HERBERT S. MONCIER

Herbert S. Moncier

Attorney at Law

Suite 775, Bank of America Building

550 Main Avenue

Knoxville, Tennessee 37902

(865)546-7746

BPR # 1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the office of the H. Greeley Wells, Jr. District Attorney General Pro Tem for Blount County, Tennessee, this the ____ day of December, 2005.








_______________________








HERBERT S. MONCIER

� 	Counsel has not tried a case with this Court or Mr. Wells.  It will benefit both the State and the Defense to have rulings on these procedures at the beginning of the trial so that the parties can comport themselves to the Court’s expectations. 
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