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Defendant’s Memorandum Of Law Regarding Suppression Motion

Introduction

Police-citizen interactions are of three different types: (1) a full scale arrest which must be supported by probable cause; (2) a brief investigatory stop which must be supported by reasonable suspicion; and (3) a brief police-citizen encounter which requires no objective justification.

State v. Nicholson, 188 S.W.3d 649 (Tenn. 2006)
I.
The initial traffic stop without reasonable suspicion was an unreasonable seizure under the Fourth Amendment and Article I, Section 7 of the Tennessee Constitution



It is well settled that an officer's act of activating his emergency lights to effectuate a traffic stop constitutes a seizure.  State v. Williams, 185 S.W.3d 311 (Tenn. 2006), and that "a warrantless search or seizure is presumed unreasonable, and evidence discovered as a result thereof is subject to suppression unless the State demonstrates that the search or seizure was conducted pursuant to one of the narrowly defined exceptions to the warrant requirement." State v. Yeargan, 958 S.W.2d 626, 629 (Tenn. 1997).  One exception exists "when a police officer makes an investigatory stop based upon reasonable suspicion, supported by specific and articulable facts, that a criminal offense has been or is about to be committed."  State v. Binette, 33 S.W.3d 215, 218 (Tenn. 2000).  

Accordingly, in the instant case, when Officer Sims seized the defendant by turning on his blue lights, he must have had reasonable suspicion, supported by specific and articulable facts, that the defendant had committed, or was about to commit, a criminal offense in order for the seizure to be constitutionally valid.

Williams, 185 S.W.3d at 319.


In the present case, there is no question that Defendant Sudderth was seized within the meaning of the Fourth Amendment or Article I Section 7 of the Tennessee Constitution.  Corporal Rusty Borden testified that he heard a radio transmission from Deputy Wilburn stating to be on the lookout for a green Toyota Four runner with two black males in it that had possibly been involved in a shooting in Greenback.  He saw a vehicle matching this description driving on 411 south heading north into town from the direction of Greenback.  When he saw that vehicle he turned around and activated his emergency equipment to stop the vehicle.  There were two black males in the vehicle.  [T.Evid. 1/9/2006 at 83-84].  When he got the vehicle stopped he ordered the driver and the passenger to show him their hands out the window of the vehicle so he could make sure they didn't have any weapons in their hands.  [T.Evid. 1/9/2006 at 84-85].



The vehicle had not committed any traffic offense that he could tell.  He was stopping the vehicle because of information he had heard over the radio, to investigate these people.  [T.Evid. 1/9/2006 at 88-89].  



When evaluating whether a police officer's reasonable suspicion is supported by specific and articulable facts, a court must consider the totality of the circumstances.  State v. Watkins, 827 S.W.2d 293, 294 (Tenn. 1992).  In State v. Pulley, 863 S.W.2d 29 (Tenn. 1993), our Supreme Court upheld the constitutionality of an investigatory stop of a vehicle based upon an informant's tip and concluded that traditional Jacumin criteria should be used to determine whether the tip is "sufficiently reliable" to support a finding of reasonable suspicion. Id. at 32 (referencing State v. Jacumin, 778 S.W.2d 430, 436 (Tenn. 1989)(holding that the Tennessee Constitution requires facts indicating an informant's basis of knowledge and veracity or credibility)).  The officers who made the traffic stop had no information about the source, let alone the veracity of the information received from dispatch about a shooting in Greenback.  


Being one of two black males in a green Toyota does not constitute “reasonable suspicion, supported by specific and articulable facts, that the defendant had committed, or was about to commit, a criminal offense.”  Consequently, the initial traffic stop was unconstitutional.  Williams, 185 S.W.3d at 319.  



Moreover, the Supreme Court recently “stressed to every court the importance of a close and critical examination of the actual proof adduced at the suppression hearing.”  State v. Nicholson, No. M2004-00111-SC-R11-CD, ___ S.W.3d at ___ (Tenn. 2006)(filed April 17, 2006).  A careful review of the proof in this record reveals that Corporal Borden did not see the occupants of the vehicle until after the stop.  He only saw “such a vehicle” driving on 411 south heading north into town.  He was headed the other way when he saw the vehicle and had to turn around to make the traffic stop.  After he made the traffic stop he saw that there were two black males in the vehicle.  [T.Evid. 1/9/2006 at 83-84].  



Corporal Borden had no information about the year of the Toyota, or its license number.  He did not know the names of the occupants.  To uphold this traffic stop, this Court would have to conclude that Corporal Borden would have been justified in stopping every green Toyota Four Runner in Blount County and arresting all black occupants.

II.
The custodial arrest without probable cause exceeded the permissible scope of an investigatorial detention



A full scale arrest which must be supported by probable cause.  State v. Nicholson, No. M2004-00111-SC-R11-CD, ___ S.W.3d at ___ (Tenn. 2006)(filed April 17, 2006)(copy attached).  Again, the State has the burden of demonstrating there was probable cause for Defendant’s custodial arrest, as a narrowly defined exception to the warrant requirement."  State v. Yeargan, 958 S.W.2d 626, 629 (Tenn. 1997).  In the present case, the State cannot meet its burden of demonstrating probable cause for Defendant Sudderth’s warrantless arrest.


In Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868 (1968), the Supreme Court approved the limited and temporary seizure of a person for questioning and for a "pat-down" for weapons if an officer has a reasonable suspicion that the person is armed and dangerous.  Id. at 26-28, 88 S.Ct. at 1882-83.  In a traffic stop context, “once the purpose of a traffic stop is completed, a motorist cannot be further detained unless something that occurred during the stop caused the officer to have a reasonable, articulable suspicion that criminal activity was afoot.”  United States v. Hill, 195 F.3d 258, 264 (6th Cir. 1999), cert. denied,528 U.S. 1176, 120 S.Ct. 1207, 145 L.Ed.2d 1110 (2000); See also United States v. Mesa, 62 F.3d 159, 162 (6th Cir.1995) (“Once the purposes of the initial traffic stop were completed, there is no doubt that the officer could not further detain the vehicle or its occupants unless something that occurred during the traffic stop generated the necessary reasonable suspicion to justify a further detention”).  Even assuming, arguendo, that the initial traffic stop was constitutionally valid, the custodial arrest without probable cause was clearly unconstitutional because the officers exceeded the permissible scope of a “Terry” stop.  



The officers in this case did not even attempt to conduct a “Terry” stop based upon reasonable suspicion.  It is undisputed that after his vehicle was stopped, Defendant Sudderth was placed under custodial arrest and taken to jail.  Corporal Rusty Borden testified that after Defendant Sudderth’s vehicle was stopped, Mr. Sudderth was ordered out of the car and on to the ground.  Sergeant Perrin placed Mr. Sudderth under arrest.  Mr. Sudderth was handcuffed and transported to jail.  [T.Evid. 1/9/2006 at 95-97].  He was not told what they were being arrested for.  Corporal Borden did not even inquire who Mr. Sudderth was or what they were doing driving a four runner in the direction of the Greenback.  Nobody at the scene questioned Sudderth about what he was doing.  Sudderth was taken to jail for “further investigation.”  [T.Evid. 1/9/2006 at 98-99].

III.
The warrantless search of the vehicle is not supported by any exception to the warrant requirements of the Fourth Amendment or Article I Section 7 of the Tennessee Constitution



When police officers make a lawful custodial arrest, they are permitted, as incident to the arrest, to search the person arrested and the vehicle from which the arrestee had been removed.  State v. Watkins, 827 S.W.2d 293, 294 (Tenn. 1992).  In the present case, because the officers failed to make a “lawful” arrest, the State cannot meet its burden of demonstrating an exception to the warrant requirement to justify the warrantless seizure or search of Defendant Sudderth’s vehicle.
IV.
Once the vehicle was towed to an impound lot, no other exceptions to the warrant requirement justified the warrantless search of its interior. 



 The "automobile exception" allows police officers to search a vehicle without a warrant if they have probable cause to believe the vehicle contains contraband.  State v. Leveye, 796 S.W.2d 948 (Tenn. 1990).  The rationale for the exception rests upon the impracticability of obtaining a search warrant in light of the inherent mobility of an automobile.  California v. Carney, 471 U.S. 386, 390-93, 105 S.Ct. 2066, 2069-70, 85 L.Ed.2d 406 (1985).  Once Defendant Sudderth’s vehicle was towed to a secure impound lot, it lost its inherent mobility.  



In the present case, Sergeant Gary Hamilton went to the impound lot to search the toyota four runner.  He found $10,400.00 in cash in the center console of the vehicle.  [T.Evid. 1/9/2006 at 102-104].  He did not obtain a search warrant to search the vehicle.  [T.Evid. 1/9/2006 at 109].  The money was not in plain view.  [T.Evid. 1/9/2006 at 118].



The Bradley’s Wrecker Service lot where the vehicle was towed is not open to the public.  [T.Evid. 1/9/2006 at 109].  Accordingly, once the vehicle was towed to this impound lot, no exceptions to the warrant requirement justified the warrantless search of its interior. 
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