IN THE CIRCUIT COURT FOR BLOUNT COUNTY, TENNESSEE

STATE OF TENNESSEE


)







)







)







)

vs.





)

No.
C-12721







)







)







)

REGINALD STACY SUDDERTH

)

Defense Motion No.: 702

Motion To Preclude Submission Of Aggravating Circumstances Pursuant To Apprendi V. New Jersey



Comes Reginald Stacy Sudderth, by and through counsel, and moves to preclude submission of aggravating circumstances to the jury since the aggravating circumstances were not specifically charged in the presentment. 



The U.S. Constitution, and by extension, the Tennessee Constitution, require that any fact, other than prior conviction, which increases the penalty for a crime beyond the prescribed statutory maximum must be charged in the indictment, presented to a jury, and proven beyond a reasonable doubt.  U.S. Constitution, Amendments 5, 6, and 14; Tennessee Constitution, Art. I, §§ 8, 9, 14, 17, and 19; Apprendi v. New Jersey, 530 U.S. ___ (2000).  Under Tennessee’s statutory scheme, an aggravating circumstance (or circumstances) increases the potential statutory maximum punishment for murder from life in prison with possibility of parole to a range which also includes life imprisonment without possibility of parole and death.  Tenn. Code Ann. 39-13-204(f)-(g).  Thus, unless the aggravating circumstances are charged in the indictment, they may not be submitted to the jury.



1.
In Apprendi v. New Jersey, 530 U.S. ____ (June 26, 2000), the Supreme Court announced a rule, applicable to all the states through the Due Process Clause of the Fourteenth Amendment, that “[o]ther than the fact of a prior conviction, any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt.”  Apprendi, opinion at 24.  With the exception of prior convictions, the rule is stated thus: “it is unconstitutional for a legislature to remove from the jury the assessment of facts that increase the prescribed range of penalties to which a criminal defendant is exposed.  It is equally clear that such facts must be established by proof beyond a reasonable doubt.”  Id.  



2.
The Apprendi ruling, reversing a New Jersey judgment based on a statutory scheme providing for judge-imposed enhanced punishment for “hate crimes,” was foreshadowed by the Court’s statement in Jones v. United States, 526 U.S. 227, 243, n. 6, that “under the Due Process Clause of the Fifth Amendment and the notice and jury trial guarantees of the Sixth Amendment, any fact (other than prior conviction) that increases the maximum penalty for a crime must be charged in an indictment, submitted to a jury, and proven beyond a reasonable doubt.” (Emphasis added).  The majority in Jones announced this rule in determining that a federal carjacking statute, 18 U.S.C. §2119, as it read at the time, defined three distinct offenses, not a single crime with a choice of three maximum penalties, because the penalty enhancers (serious physical injury and death) -- which were treated as “sentencing factors” and not as elements of the crime -- were not charged in the indictment or subject to a jury’s consideration.  In Apprendi this principle was adopted and applied to the states through the 14th Amendment as to the jury and beyond a reasonable doubt requirements. 



3.
The issue of whether states must charge penalty enhancers in the indictment was specifically reserved by the Court, Apprendi, slip opinion at 10, n. 3, although it is clear that the Fifth Amendment requires this in federal criminal prosecutions.  Jones; Apprendi.  One of the reasons this issue was reserved is that the Fifth Amendment right to “presentment or indictment by a grand jury” has not yet been incorporated among the rights that apply to the states through the Fourteenth Amendment.  See Hurtado v. California, 110 U.S. 516, 4 S.Ct. 292, 28 L.Ed. 232 (1884).  Although some states do not provide the right to have a criminal prosecution commence only through presentment or indictment by grand jury, Tennessee does.  Tennessee Constitution, Article I §14 states: “no person shall be put to answer any criminal charge but by presentment, indictment or impeachment.”  In Tennessee there is “an absolute right to a criminal accusation by a grand jury.”  State v. Brackett, 869 S.W.2d 936, 938 (Tenn. Crim. App. 1993).     



4.
The rights stated in Article I §14 have deep roots in the common law.  The Tennessee Supreme Court described these as follows:



The provision of the 14th section, is in substance, borrowed from Magna Charta, as are also the provisions of several other sections of the "Declaration of Rights." The great charter, ch. 29, (9 Henry 3,) declares, that, "no freeman shall be taken, or imprisoned, or be deprived of his freehold, or free customs, or be outlawed, or exiled, or any otherwise destroyed; nor will we pass upon him, nor condemn him, but by lawful judgment of his peers, or by the law of the land." 2 Inst. 45. And in his exposition of the meaning of the words, "but by the law of the land" in the foregoing chapter, Sir Edward Coke, says: "For the true sense and exposition of these words, see the statute of 37 Ed. III, ch. 8, where the words 'by the law of the land.' are rendered, without due process of law, for there it is said, {Tenn. 48} though it be contained in the great charter, that no man be taken, imprisoned, or put out of his freehold without process of the law; that is, by indictment, or presentment of good and lawful men, where such deeds be done in due manner, or by writ original of the common law, without being brought in to answer but by due process of the common law." 2 Inst., 50. And according to the same author, "this chapter is but declaratory of the old law of England."  McGinnis v. State, 28 Tenn. 43, 47-48, 9 Hum. 43 (1848).        



5.
The Tennessee Constitution’s guarantees of 1) prosecution only by grand jury in Article I §14 and 2) due process found in §8 are synonymous with, or more expansive than,  the U.S. Constitution’s corresponding guarantees in the Fifth and Fourteenth Amendment.  Thus, the principles of federal constitutional law announced in Apprendi and Jones apply to Tennessee constitutional law.  The Tennessee Constitution, Article I §14 provides that “no person shall be put to answer any criminal charge but by presentment, indictment or impeachment.”  The U.S. Constitution, Amendment 5, reads in part “[n]o person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment by a grand jury...” with the exception of military crimes at a time of war or danger.  An infamous crime is one punishable by imprisonment in a prison or penitentiary.  Black’s Law Dictionary, Abridged Fifth Edition (1983) at p. 195-6.  The definition of “infamous” crime under the common law includes all felonies.  Benson v. State, 1993 Tenn. Crim. App. Lexis 546 (Tenn. Crim. App. 1993) at n. 2.   In Tennessee, prosecutions for small offenses have not been held to be “criminal charges” within the meaning of Article I, § 14, of the Tennessee Constitution, but all felonies are included.  See McGinnis, supra; Howard v. State, 143 Tenn. 539, 549, 227 S.W. 36, 48 (1920).



6.
“The phrase, ‘the law of the land,’ used in this section [Article I, §8] of our State Constitution, and the phrase, ‘due process of law,’ used in the Fifth Amendment and in the first section of the Fourteenth Amendment to the Constitution of the United States, are synonymous phrases meaning one and the same thing.  Dearborne v. State, 575 S.W.2d 259 (Tenn. 1978); Daugherty v. State, 216 Tenn. (20 McCanless) 666, 393 S.W.2d 739 (1965), U.S. cert. denied, 384 U.S 435, 86 S.Ct. 1601, 16 L.Ed.2d 671 (1966); Kittrell v. Kittrell, 56 Tenn. App. 584, 409 S.W.2d 179 (1966).” State v. Hale, 840 S.W.2d 307, 312 (Tenn. 1992).  See, also, Riggs v. Burson, 941 S.W.2d 44 (Tenn. 1997).



7.
Thus, the rights provided in the Tennessee Constitution are at least equal with those rights guaranteed in the U.S. Constitution.  The Tennessee Constitution should and does provide equal or greater protection than the federal counterpart.  As the Tennessee Supreme Court has said “...U.S. Supreme Court interpretations of the due process clauses of the U.S. Constitution only establish a minimum level of protection, and this Court, as the final arbiter of the Tennessee Constitution, is always free to expand the minimum level of protection mandated by the federal constitution.  Doe v. Norris, 751 S.W.2d 834, 838 (Tenn. 1988).”  Burford v. State, 845 S.W.2d 204, 207 (Tenn. 1992).



8.
The Tennessee Supreme Court in fact has utilized the state constitution to extend greater protections to Tennessee citizens than the federal constitution requires.  “While we are bound by the interpretation given to the United States Constitution by the Supreme Court of the United States, as to Tennessee's Constitution, we sit as the court of last resort. ‘Although we may not restrict the protections afforded by the federal constitution, we may interpret the Tennessee Constitution to impose higher standards and stronger protections.’ Miller v. State, 584 S.W.2d 758, 760 (Tenn. 1979). In accordance with our authority and responsibility as the court of last resort in this State, we hereby hold that Article I, Section 8 of the Tennessee Constitution guarantees to citizens of this State accused of a criminal offense punishable by incarceration the right to a trial before an attorney judge.”  City of White House v. Whitley, 979 S.W.2d 262, 268 (Tenn. 1998).



9.
The Apprendi (and Jones) rule applies to Tennessee criminal defendants under the state and federal constitutions and the Tennessee Supreme Court’s interpretation of the integrated protections of both.  Tennessee legal principles, and specifically issues of due process and the meaning of the “law of the land,”flow from the common law from which the Apprendi decision came.  The Supreme Court, in announcing its ruling in Apprendi, explained the rule’s deep roots in the common law when indictments were issued pursuant to statute:

Just as the circumstances of the crime and the intent of the defendant at the time of the commission were often essential elements to be alleged in the indictment, so too were the circumstances mandating a particular punishment.  “Where a statute annexes a higher degree of punishment to a common-law felony, if committed under particular circumstances, an indictment for the offence, in order to bring the defendant within that higher degree of punishment, must expressly charge it to have been committed under those circumstances, and must state the circumstances with certainty and precision. [2 M. Hale, Pleas of the Crown 170].”  If, then, “upon an indictment under the statute, the prosecutor prove the felony to have been committed, but fail in proving it to have been committed under the circumstances specified in the statute, the defendant shall be convicted of the common-law felony only.”  Id., at 188.  Apprendi, slip opinion, at 13-14.

The Court allowed for changing trial practices over the course of centuries only to the extent that the practices guard against the erosion of basic rights which the Founders feared.  Id. at 17. 



10.
A new trial practice that has developed only within the last 30 years is the bifurcated capital murder trial which Tennessee now uses in death penalty cases.  At common law the only punishment for murder was death.  David Raybin, Tennessee Criminal Practice and Procedure, § 32.30 at p. 186, n. 4 (1985).  Then a lesser offense of manslaughter was created to mitigate punishment.  Id.  By 1837 Tennessee had two degrees of homicide - first degree murder and manslaughter -- with punishment for first degree murder including life in prison as well as death.  Id.    



11.
The U.S. Supreme Court in 1972 essentially placed a moratorium on the death penalty in all states using it due to the arbitrary and capricious manner in which these statutes operated.  Furman v. Georgia, 408 U.S. 238, 92 S.Ct. 2726, 33 L.Ed.2d 346 (1972).  Post-Furman, states scrambled to concoct new capital murder trial and sentencing schemes that would provide some sense of guidance in outcome.  In Gregg v. Georgia, 428 U.S. 153, 195, 96 S. Ct. 2909, 2935-6, 49 L. Ed. 2d 859 (1976), the Supreme Court upheld the revised Georgia statutory scheme, concluding that "the concerns expressed in Furman that the penalty of death not be imposed in an arbitrary and capricious manner can be met by a carefully drafted statute that ensures that the sentencing authority is given adequate information and guidance."  The Georgia scheme involved first a guilt/innocence trial and then a sentencing trial at which a jury weighed aggravating and mitigating factors.



12.
Responding to the United States Supreme Court decision in Gregg, supra, the Tennessee General Assembly, in 1977, enacted a capital sentencing scheme modeled after Georgia’s.  State v. Bland, 958 S.W.2d 651, 662 (Tenn. 1997).  “We note that in murder in the first degree prosecutions prior to 1977, T.C.A. § 39-2404 (1975) required the jury to ascertain in their verdict whether the accused was guilty of murder in the first or second degree. In 1977, the legislature amended this section and set up the bifurcated trial procedure to be followed in a case where one was found guilty of murder in the first degree. T.C.A. § 39-2404 (Supp.1980).”  State v. Wright, 618 S.W.2d 310, 313 n. 1 (Tenn. Crim. App. 1981).           



13.
The capital sentencing scheme in Tennessee operates as follows: first there is a trial of guilt and innocence on first degree murder charges.  T.C.A. § 39-13-202.  Although homicide includes the crimes of first degree murder, second degree murder, voluntary manslaughter criminally negligent homicide or vehicular homicide, death is not a sentencing option for those offenses.  See T.C.A. § 39-13-210, et. seq..  Death only becomes a potential sentencing issue if a prosecutor chooses to seek death.  See T.C.A. § 39-13-207 and 208; State v. Gilliland, 22 S.W.3d 266 (Tenn. 2000) (notice is required to seek death and also to seek life imprisonment without parole; withdrawal of death notice without specifying intent to seek life imprisonment in a separate writing is an implicit withdrawal of intent to seek life imprisonment without parole).  



14.
Should a defendant be found guilty of first degree murder, the jury then proceeds to hear evidence of aggravating and mitigating circumstances at a sentencing trial.  T.C.A. § 39-13-204.  Aggravating circumstances are set out in this statute, subsection (i), and must be found by the jury unanimously and beyond a reasonable doubt. There are currently numerous aggravating circumstances incorporated in the statute, divided into 14 categories.  T.C.A. § 39-13-204(i). If an aggravating circumstance or circumstances are found, this increases the maximum statutory penalty range for first degree murder from life in prison with possibility of parole, T.C.A. § 39-13-204(f)(1), to the range of life imprisonment with possibility of parole if the aggravating circumstance(s) do not outweigh the mitigating circumstance(s) beyond a reasonable doubt, T.C.A. § 39-13-204(f)(2), or death if they do, T.C.A. § 39-13-204(g).  Thus, an aggravating circumstances serves as a factor which increases the maximum punishment from life imprisonment with possibility of parole to a heightened sentencing range which includes the additional punishments of life imprisonment without possibility of parole and death.  



15.
The Apprendi/Jones rule states “under the Due Process Clause of the Fifth Amendment and the notice and jury trial guarantees of the Sixth Amendment, any fact (other than prior conviction) that increases the maximum penalty for a crime must be charged in an indictment, submitted to a jury, and proved beyond a reasonable doubt.”  Apprendi, slip opinion at 9.  The finding of an aggravating circumstance operates in Tennessee to increase the maximum penalty for murder in the first degree from life imprisonment with the possibility of parole to death.  Thus, an aggravating circumstance must be charged in the indictment if the state wishes to use that factor to increase the potential punishment.  This has not always been the perception of the law in Tennessee.  See, e.g., State v. Johnson, 762 S.W.2d 110, 117 (Tenn. 1988).  However, since the U.S. Supreme Court has clarified the law in this area in Apprendi, Tennessee must follow suit.



16.
The U.S. Supreme Court in Walton v. Arizona, 497 U.S. 639 (1990), held that a judge, rather than a jury, could make the determination as to the existence of aggravating factors in death penalty cases.  The dissent in Apprendi believes that this recent decision by logic must overrule Walton v. Arizona although the majority declined to do so.  See O’Connor, dissenting, slip opinion at 14-17.  Justice Thomas, in concurring in Apprendi, also recognizes this possibility but declined to decide the issue therein.  See Thomas concurring, slip opinion at 26.  The majority opinion makes no serious attempt to distinguish Walton from Apprendi.  Given the bright line rule announced, no reasonable distinction can be made, as Justice O’Connor recognized.  In any case, the issue was not before the Court at the time but it is before this Court and is critical to the life and constitutional rights of Defendant Sudderth. 



WHEREFORE, Defendant Sudderth respectfully requests that this Court preclude the admission of any evidence of aggravating circumstances which were not specifically charged in the Indictment, and accordingly, not instruct the jury as to the existence of any aggravating circumstance which was not charged in the Indictment.



Submitted this ___ day of  MERGEFIELD Month May, 2001.







_________________________






HERBERT S. MONCIER







Attorney for Defendant

Herbert S. Moncier

Attorney at Law

Suite 775, Bank of America

550 Main Avenue

Knoxville, Tennessee  37902

(865) 546-7746

BOP #1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the Blount County District Attorney this the ____ day of May, 2001.
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