IN THE CIRCUIT COURT FOR BLOUNT COUNTY, TENNESSEE

STATE OF TENNESSEE


)







)







)







)

vs.





)

No.
C-12721







)







)







)

REGINALD STACY SUDDERTH

)

Defense Motion No.: 703

Motion To Dismiss The Death Penalty On The Grounds That No Grand Jury Has Voted To Return Such A Charge


Now comes Defendant, Reginald Stacy Sudderth, through the undersigned counsel, pursuant to Rule 12(b) of the Tennessee Rules of Criminal Procedure, the Fifth, Eighth, and Fourteenth Amendments to the United States Constitution, and Article I, Sections 8 and 14 of the Tennessee Constitution, and moves the Court to dismiss and strike the death penalty as applied to his case on the grounds that no grand jury has considered whether the charge of capital murder should have been returned in the present case.  In support, Defendant Sudderth says as follows:



1.
The offense of capital murder is the most serious crime known to the law.  If sufficient aggravating circumstances are proven, the penalty in Tennessee is death by electrocution.  This most solemn of punishments flowing from the charge of capital murder cannot and should not be lightly returned.



2.
Article I, Section 14 of the Tennessee Constitution provides that “no person shall be put to answer any criminal charge but by presentment, indictment or impeachment.”



3.
Although Rule 12.3(b) of the Tennessee Rules of Criminal Procedure gives the District Attorney discretion in determining whether to seek the death penalty, that rule abridges the constitutional requirement that the grand jury consider the charge as a whole.  Because the grand jury did not consider whether to charge Defendant Sudderth with the offense of capital murder, the death penalty should be dismissed and struck down in the present case as violative of the Fifth, Eighth, and Fourteenth Amendment to the United States Constitution and Sections 8 and 14 of the Tennessee Constitution.



4.
Defendant Sudderth moves for a hearing on this motion.



Respectfully submitted this ____ day of May, 2001.






_______________________________






HERBERT S. MONCIER






Attorney for Defendant 

Herbert S. Moncier

Attorney at Law

Suite 775, Bank of America Bldg.

550 Main Avenue

Knoxville, Tennessee  37902

(865)546-7746

BPR #1910

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the foregoing has been served upon the Office of the Blount County District Attorney General, this the ____ day of May, 2001.
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