IN THE CIRCUIT COURT FOR BLOUNT COUNTY, TENNESSEE

STATE OF TENNESSEE


)







)







)







)

vs.





)

No.
C-12721







)







)







)

REGINALD STACY SUDDERTH

)

Defense Motion No: 704

Motion For Probable Cause Hearing On The Existence Of Aggravating Circumstances


Comes Reginald Stacy Sudderth, by and through counsel, and moves for a probable cause hearing on aggravating circumstances to the jury since the aggravating circumstances were not considered by or charged in the presentment.



1.
The presentment does not charge any aggravating circumstances necessary to constitute a capital murder offense under Tennessee law.



2.
The State filed a notice after the return of the presentment charging three (3) aggravating circumstances under T.C.A. §39-13-204(I)(3), (4) and (5) making this a capital offense under Tennessee law and subjecting Defendant Sudderth to an increased punishment of death.



3.
There has been no grand jury or probable cause review of the charge of capital murder aggravating circumstances.



4.
This Court previously ruled that because the grand jury did not consider, and the presentment did not charge, aggravating circumstances, the State was required to establish to the Court that the proof was evident or the presumption great of a capital offense prior to denying Mr. Sudderth bail under Tennessee's Constitution Article 1, Section 15.



5.
The State's Rule 12.3(b) notice of aggravating circumstances charges a capital murder offense.  That notice has not been subjected to either a probable cause hearing or to a grand jury review.



6.
Defendant Sudderth moves the Court for a preliminary hearing pursuant to T.R.Crim.P. Rule 5 on the charge of capital murder stated in the State's Rule 12.3(b) notice filed September 28, 2000.



7.
In the alternative, Defendant Sudderth moves the Court for a hearing before this Court to determine whether probable cause exist for the aggravating circumstances charged by the State in its Rule 12.3(b) notice filed September 28, 2000.



8.
Defendant Sudderth asserts that it is a violation of due process of law under the Fifth and Fourteenth Amendments to the Untied States Constitution and Article 1, Section 8 of the Tennessee Constitution to permit the State to file a notice of factors increasing the maximum punishment to death without grand jury review or a probable cause determination by a neutral and detached judicial officer.



9.
Defendant moves for a hearing on this motion.



Submitted this ___ day of  MERGEFIELD Month May, 2001.







_________________________






HERBERT S. MONCIER







Attorney for Defendant

Herbert S. Moncier

Attorney at Law

Suite 775, Bank of America

550 Main Avenue

Knoxville, Tennessee  37902

(865) 546-7746

BOP #1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the Blount County District Attorney this the ____ day of May, 2001.







HERBERT S. MONCIER
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