IN THE CIRCUIT COURT FOR BLOUNT COUNTY, TENNESSEE

STATE OF TENNESSEE


)







)







)







)

vs.





)

No.
C-12721







)







)







)

REGINALD STACY SUDDERTH

)

Defense Motion No.: 705

Motion To Dismiss:

Illegality And Unconstitutionality Of Tennessee Code Annotated Sections 39-13-204 And 39-13-206 And The Imposition Of The Death Penalty



Now comes Defendant, Reginald Stacy Sudderth, through the undersigned counsel, and moves this Court to dismiss the indictment in this case and to prohibit the State from seeking the death penalty in this case because the Tennessee death penalty sentencing statute, T.C.A. §§ 39-13-024 and 206, and the imposition of the sentence of death in this State violate the Fifth, Sixth, Eighth and Fourteenth Amendments of the United States Constitution, as well as Article I, §§ 8, 9, 10, 14, and 16 of the Tennessee Constitution, and Article II, § 2 of the Tennessee Constitution, for the reasons more fully set out in the accompanying Memorandum in support of this motion.



In support of this Motion, Defendant Sudderth says as follows:



1.
Tennessee Code Annotated 39-13-204 does not sufficiently narrow the population of defendants convicted of first degree murder who are eligible for a sentence of death in violation of the 8th and 14th Amendments to the United States Constitution and Article I, Section 8 and 16 of the Tennessee Constitution.



2.
Tennessee Code Annotated Section 39-13-204 does not sufficiently limit the exercise of the jury’s discretion because, once the jury finds aggravation it can impose a death sentence no matter what mitigation is shown, in violation of the 8th and 14th Amendments to the United States Constitution and Article I, Sections 8 and 16 of the Tennessee Constitution.



3.
Tennessee Code Annotated 39-13-204 mandatorily requires the jury to impose the death penalty if it finds the aggravating circumstances outweigh the mitigating circumstances in violation of the 8th and 14th Amendments to the United States Constitution and Article I, Sections 8 and 16 of the Tennessee Constitution.



4.
Tennessee Code Annotated Section 39-13-204 does not require the jury to make the ultimate determination that death is appropriate in violation of the 8th and 14th Amendments to the United States Constitution and Article I, Sections 8 and 16 of the Tennessee Constitution.



5.
Tennessee Code Annotated Section 39-13-204 does not inform the jury of its ability to impose a life sentence out of mercy in violation of the 8th and 14th Amendments to the United States Constitution and Article I, Sections 8 and 16 of the Tennessee Constitution.



6.
Tennessee Code Annotated Section 39-13-204(h) prohibits the jury from being informed of the consequences of its failure to reach a unanimous verdict in the penalty phase in violation of the 5th, 6th, 8th, and 14th Amendments to the United States Constitution and Article I, Sections 8, 9, 19, and 16 of the Tennessee Constitution.



7.
The imposition of the death penalty is cruel and unusual punishment in violation of the 8th and 14th Amendments to the United States Constitution and Article I, Section 16 of the Tennessee Constitution.



8.
The imposition of the death penalty by electrocution is cruel and unusual punishment in violation of the 8th and 14th Amendments to the United States Constitution and Article I, Section 16 of the Tennessee Constitution.



9.
The imposition of the death penalty violates the 8th and 14th Amendments to the United States Constitution and Article I, Sections 8 and 16 of the Tennessee Constitution because it has been imposed capriciously, arbitrarily and discriminatorily in this State on the basis of race, sex, geographic region and economic and political status of the defendant.



10.
Tennessee Code Annotated Section 39-13-204(d) allows the State to make final closing arguments to the jury in the penalty phase in violation of the Defendant’s right to due process of law and effective assistance of counsel as guaranteed by the 5th, 6th, and 14th Amendments to the United States Constitution and Article I, Section 8 and 9 of the Tennessee Constitution.



11.
The proportionality of arbitrariness review required by Tennessee Code Annotated 39-13-206 if inadequate and deficient in violation of the 8th and 14th Amendments to the United States Constitution and Article I, Section 8 and 16 of the Tennessee Constitution.



12.
Defendant Sudderth moves for a hearing on this motion.



Respectfully submitted this ____ day of May, 2001.







___________________________







HERBERT S. MONCIER







Attorney for Defendant

Herbert S. Moncier

Attorney at Law

Suite 775, Bank of America Bldg.

550 Main Avenue

Knoxville, Tennessee 37902

(865) 546-7746

BPR #1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing motion has been served upon the office of the District Attorney General for Blount County Tennessee, this the _____ day of May, 2001.







______________________________







HERBERT S. MONCIER
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