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Memorandum Of Law In Support Of Motion To Dismiss:

Illegality And Unconstitutionality Of Tennessee Code Annotated Sections 39-13-204 And 39-13-206 And The Imposition Of The Death Penalty



The Tennessee death penalty sentencing statutes, T.C.A. §§ 39-13-204 and 206, and the imposition of the sentence of death in this State violate the Fifth, Sixth, Eighth and Fourteenth Amendments of the United States Constitution, as well as Article I, Sections 8, 9, 16 and 17, and Article II, Section 2 of the Tennessee Constitution for the following reasons.


I.
TENNESSEE CODE ANNOTATED 39-13-204 DOES NOT SUFFICIENTLY NARROW THE POPULATION OF DEFENDANTS CONVICTED OF FIRST DEGREE MURDER WHO ARE ELIGIBLE FOR A SENTENCE OF DEATH IN VIOLATION OF THE 8TH AND 14TH AMENDMENTS TO THE UNITED STATES CONSTITUTION AND ARTICLE I, SECTIONS 8 AND 16 OF THE TENNESSEE CONSTITUTION.



Because of the unique nature of the death penalty, the United States Supreme Court has repeatedly emphasized the necessity of a heightened reliability in the sentencing process.  See e.g., California v. Ramos, 463 U.S. 992, 998099 (1983); Zant v. Stephens, 462 U.S. 862, 884-85 (1983); Gregg v. Georgia, 428 U.S. 153, 187 (1976).  To ensure reliability in the sentencing process, the Supreme Court has highlighted the need for limiting and defining the discretion that can properly be exercised by the sentencing jury.  Since Furman v. Georgia, 408 U.S. 238 (1972), the Supreme Court has addressed on numerous occasions appropriate limitations upon the exercise of the discretion of the sentencing jury to ensure that the decision to impose the sentence of death is reliably made, based upon valid criteria, and is not imposed in a discriminatory, arbitrary or capricious fashion.  See Furman v. Georgia, supra; Sumner v. Shuman, 483 U.S. 66 (1987).



Before a defendant is eligible for the death penalty under the Eighth Amendment, two conditions must be satisfied.  First, the defendant must be found guilty of intentional murder.  Coker v. Georgia, 433 U.S. 584 (1977).  Second, the prosecution must establish that the defendant is more particularly deserving of the death penalty, through the use of statutory aggravating circumstances, than other defendants who are simply guilty of first degree murder.  Godfrey v. Georgia, 446 U.S. 420 (1980); Presnell v. Georgia, 439 U.S. 14 (1978).



In other words, "A capital sentencing scheme must provide a meaningful basis for distinguishing the few cases in which the death penalty is imposed from the many cases in which it is not."  State v. Pritchett, 621 S.W.2d 127, 138 (Tenn. 1981); Furman v. Georgia 408 U.S. at 313 (White, J., concurring).



Defendant Sudderth contends that the broad scope and interpretation of the aggravating circumstances found in section 39-13-204(i) fail to limit the jury’s exercise of discretion or provide a "meaningful basis" for "narrowing" the population of those convicted of first degree murder to those eligible for the sentence of death.

A.
Aggravating Circumstance 39-13-204(i)(5)



The State has announced its intention to rely in this case on the aggravating circumstance found in section 39-13-204(i)(5) in seeking the death penalty for Defendant Sudderth.  That section provides as an aggravating circumstance that, "The murder was especially heinous, atrocious, or cruel in that it involved torture or serious physical abuse beyond that necessary to produce death."



In State v. Williams, 690 S.W.2d 517, 525-30 (Tenn. 1985), the Court defined the terms employed in the (i)(5) circumstance in an effort to limit its scope and meet the constitutional requirements of Godfrey v. Georgia, 446 U.S. 420 (1980).  The Williams' definitions for "heinous", "atrocious," and "cruel" are constitutionally deficient according to the standard set in Shell v. Mississippi, 498 U.S. 1 (1991).  The only way, therefore, that the (i)(5) circumstance can meet the constitutional requirements of Godfrey is if the phrase "torture or serious physical abuse beyond that necessary to produce death" limits its scope.



The two concepts are given in the disjunctive.  A finding of either torture or physical abuse beyond that necessary to produce death is enough to support the aggravating circumstance.  Even assuming that the latter phase is sufficient to limit the scope of (i)(5), the manner in which the Court has defined "torture" defeats the narrowing function of the aggravating circumstance.



In Williams, the Court defined torture as "the infliction of severe physical or mental pain upon the victim while he or she remains alive or conscious."  Under the Godfrey standard, a person of ordinary sensibility could fairly characterize almost every murder as involving the infliction of severe physical or mental pain.  The problem with the Williams definition of "torture" is that it is incomplete.  The Court relied upon the American Heritage Dictionary of the English Language definition, but omitted a crucial qualifying phrase.  The complete dictionary definition of torture is, "The infliction of severe physical pain as a means of punishment or coercion."  By deleting the phrase "as a means of punishment or coercion," the Court eliminated the element of intention to use the infliction of pain as a means to an end.  This element of intention is the critical factor in the determination of personal culpability, and it is the only means by which the (i)(5) circumstance can distinguish the few cases in which the death penalty is imposed from the many in which it is not.

B.
Aggravating Circumstance 39-13-204(i)(6)



The State has also noticed its intent to rely in this case on the aggravating circumstances found at section 39-13-204(i)(6), which provides as an aggravating circumstance that, "The murder was committed for the purpose of avoiding, interfering with, or preventing the lawful arrest or prosecution of the defendant or another."



A similar provision of Louisiana's death penalty statute was interpreted as applying to "a situation where the victim of first degree murder witnessed an earlier crime committed by the defendant and not simply the crime committed upon the victim which serves as the underlying felony in the first degree murder of the victim/witness."  State v. Loyd, 459 So.2d 498, 504 (La. 1984) (emphasis added).



Tennessee cases at first construed section 39-13-204(i)(6) in a similar manner.  See State v. Melson, 638 S.W.2d 342, 347 (Tenn. 1982) (victim had threatened to expose defendant's alleged theft of gasoline); State v. Teague, 645 S.W.2d 392, 399 (Tenn. 1983) (victim killed to prevent her from testifying against defendant on an unrelated murder charge); State v. Adkins, 653 S.W.2d 708, 716 (Tenn. 1983) (proof that indictment was pending against the defendant for an earlier assault upon the eventual murder victim).



But in State v. Coe, 655 S.W.2d 903, 913 (Tenn. 1983), the Court held that the victim "could have identified defendant as the man who kidnapped and raped her and that therefore he had a strong motivation to silence her forever as a witness.”  See also State v. Thompson, 768 S.W.2d 239, 252 (Tenn. 1989) (victim could have identified the defendant and raised an alarm after the theft of her car); State v. Bates, 804 S.W.2d 868, 882 (1991) (victim was killed so that defendant would not run the risk of being arrested and prosecuted for the theft of her car).



The "could have identified the perpetrator" theory significantly expands the scope of the (i)(6) aggravating circumstance and defeats its narrowing function.  It also results in duplication because, as the Court recently noted in State v. Terry, 813 S.W.2d 420 (Tenn. 1991), the purpose of the (i)(7) aggravating circumstance (murder committed in the perpetration of a felony) is to deter "witness killings."

C.
Aggravating Circumstance 39-13-204(i)(7)



Under Tennessee's felony murder rule any killing committed in the perpetration of a murder, arson, rape, robbery, burglary, theft, kidnapping or aircraft piracy is punishable as first degree murder notwithstanding the fact that the killing may have been unintentional.



Historically Tennessee cases have treated the (i)(7) felony murder aggravating circumstance as synonymous with the felony murder rule.  State v. Pritchett, 627 S.W.2d 127, 140-41 (Tenn. 1981); State v. Cauthern, 778 S.W.2d 39, 47 (1989).  The "strict liability" of the felony murder rule, however, is antithetical to the notion that "punishment must be tailored to [the defendant's] personal responsibility and moral guilt" and that "a defendant's intention -- and therefore his moral guilt -- [is] critical to 'the degree of his criminal culpability'“  Enmund v. Florida, 458 U.S. 782, 800-801 (1982).  The State in this case has announced its intention to rely on (i)(7) in support of the death penalty.



In recognition of the serious constitutional problems whenever this aggravating circumstance is used in a felony murder case, the Tennessee Supreme Court has held that the (i)(7) aggravating circumstance cannot sustain a death penalty following a conviction for felony murder.  State v. Middlebrooks, 840 S.W.2d 317 (Tenn. 1992).  Serious questions were also raised in Middlebrooks concerning the constitutionality of (i)(7) even without a conviction for felony murder.


II.
TENNESSEE CODE ANNOTATED SECTION 39-13-204 DOES NOT SUFFICIENTLY LIMIT THE EXERCISE OF THE JURY’S DISCRETION BECAUSE, ONCE THE JURY FINDS AGGRAVATION IT CAN IMPOSE A DEATH SENTENCE NO MATTER WHAT MITIGATION IS SHOWN, IN VIOLATION OF THE 8TH AND 14TH AMENDMENTS TO THE UNITED STATES CONSTITUTION AND ARTICLE I, SECTIONS 8 AND 16 OF THE TENNESSEE CONSTITUTION.



The Tennessee scheme requires the exercise of threshold discretion in making the determination of matters in aggravation.  Once aggravation is found, however, the jury’s discretion is no longer limited.  This, Defendant Sudderth submits, is inadequate under the Eighth Amendment.



In Zant v. Stephens, the Supreme Court rejected the argument that the mandate of Furman is violated by a scheme that permits the jury to exercise unbridled discretion once it passes the threshold decision of finding an aggravating circumstance.  Zant noted that Gregg v. Georgia had approved a sentencing scheme that allowed the requirement of only threshold discretion.



Such logic, however, invites the result that occurred in State v. Adkins, 725 S.W.2d 660 (Tenn. 1987), where they jury inquired during deliberations whether they were obligated to impose the death penalty if they failed to find a mitigating circumstance.  As it happened, the jury ultimately imposed a death sentence, and the Tennessee Supreme Court disagreed that the jury was asking if a death sentence was mandatory.  Nevertheless, Defendant submits the scheme is constitutionally flaws.


III.
TENNESSEE CODE ANNOTATED 39-13-204 MANDATORILY REQUIRES THE JURY TO IMPOSE THE DEATH PENALTY IF IT FINDS THE AGGRAVATING CIRCUMSTANCES OUTWEIGH THE MITIGATING CIRCUMSTANCES IN VIOLATION OF THE 8TH AND 14TH AMENDMENTS TO THE UNITED STATES CONSTITUTION AND ARTICLE I, SECTIONS 8 AND 16 OF THE TENNESSEE CONSTITUTION.



Under section 29-13-204(g), juries in death penalty cases are instructed that if they find the aggravating circumstances to outweigh the mitigating circumstances, they must impose a sentence of death.  This scheme, Defendant submits, is constitutionally flawed.



Juries must always be free to decide the ultimate question whether death is the appropriate punishment in any specific case.  See Lockett v. Ohio, 438 U.S. 586, 601 (1978).  The current scheme discourages jurors from making the ultimate determination that the death penalty is the appropriate sentence in any specific case.



In Mills v. Maryland the Supreme Court found that the procedure followed in that case was constitutionally inadequate because the jurors were prohibited from weighing mitigating circumstances that they had no unanimously agreed upon against aggravating circumstances that they had agreed upon.  According to the Court, such a scheme may have limited the jury’s ability to freely exercise its discretion concerning the ultimate question whether death was the appropriate punishment considering all circumstances.  The same potential exists, Defendant Sudderth submits, in the language found in section 39-13-204(g).



Additionally, the language in section 39-13-204 is phrased in mandatory terms that the sentence shall be death.  That violates Woodson v. North Carolina, 428 U.S. 280 (1976), in which the mandatory imposition of death was condemned.


IV.
TENNESSEE CODE ANNOTATED SECTION 39-13-204 DOES NOT REQUIRE THE JURY TO MAKE THE ULTIMATE DETERMINATION THAT DEATH IS APPROPRIATE IN VIOLATION OF THE 8TH AND 14TH AMENDMENTS TO THE UNITED STATES CONSTITUTION AND ARTICLE I, SECTIONS 8 AND 16 OF THE TENNESSEE CONSTITUTION.



Under T.C.A. § 39-13-204(g), if the jury determines that the aggravating circumstance(s) outweigh any mitigating circumstances beyond a reasonable doubt they must impose the death penalty.  There is no explanation of what lends weight to either an aggravating or a mitigating circumstance, how to conduct the weighing process, or whether they still must impose death penalty in the event that they find that the aggravating circumstances "outweigh" the mitigating circumstances but they don't believe that a death sentence is warranted.



In an effort to meet the requirements of Furman and Gregg that the sentencer's discretion be "channeled," the Tennessee legislature created a mechanistic procedure for guiding they jury's decision-making.  But by failing to inform the jury that the purpose of this apparatus is to determine whether or not death is the appropriate punishment, the statute sacrifices the primary constitutional concern -- the need for reliability in determining that death is the appropriate punishment.  Woodson v. North Carolina, 428 U.S. at 305.



A weighing procedure cannot be accurate unless all of the necessary factors have made it onto the scale.  This requires instructions that delineate for the jury all of the "mitigating circumstances" they are to consider.  There is a danger that some jurors may feel the defendant does not deserve the death penalty for reasons they cannot articulate (though based on evidence presented in trial), and about which they were not instructed.  Because the jurors may, therefore, be instructed on some mitigating circumstances and not others, they will be inclined to give no, or less, credence to the uninstructed mitigating circumstances.



In Lockett v. Ohio, 438 U.S. 586 (1978), the Court observed:

We . . .conclude that the 8th and 14th Amendments require that the sentencer, in all but the rarest kind of capital case, not be precluded from considering, as a mitigating factor, any aspect of the defendant's character or record and any of the circumstances of the offense that the defendant proffers as a basis for a sentence of less than death.



See also Eddings v. Oklahoma, 455 U.S. 104 (1982); Skipper v. South Carolina, 476 U.S. 1 (1986); Hitchcock v. Dugger, 481 U.S. 393 (1987); Mills v. Maryland, 486 U.S. 367 (1988).



This danger is magnified by repeating the standard guilt phase instruction in the penalty phase that the jury should have no sympathy or prejudice or allow anything but the law and the evidence to have any influence upon them in determining their verdict.  Tennessee Pattern Jury Instructions § 20.03.  Sympathy is exactly what a juror will feel if he or she believes that, based on the evidence, death is not the appropriate punishment.  But they are directed to put aside their feelings and engage in a mechanistic process of weighing statutory circumstances.



The reliability of the sentencing determination is further undermined by the failure to inform the jury that because the death penalty is "unique in its total irrevocability," Furman v. Georgia, supra, any lingering doubt they might have about the defendant's guilt may be considered as a reason not to impose death.



Although the amended subsection 39-13-204(e) now provides that no distinction shall be made between instructing the jury on statutory and nonstatutory mitigating circumstances, it requires that instructions be requested by the defense.  This adds another uncertain aspect to the process in that "[n]onstatutory evidence, precisely because it does not fall into any predefined category, is considerably more difficult to organize into a coherent discussion."  Parker v. Dugger, 498 U.S. 308 (1991).



The burden the statute (via the weighing mechanism) places on the defendant to delineate every reason why he should not be given the death penalty introduces numerous variables further undermining the reliability of the sentencing determination and create a "risk that the death penalty will be imposed in spite of factors which may call for a less severe penalty."  Lockett v. Ohio, 438 U.S.at 605.  These variables include the defense attorney's skill and resources in investigating an articulating the mitigating circumstances, the susceptibility of the evidence to delineation, and the trial court's willingness to give non-pattern instructions regarding such unfamiliar subjects as post traumatic stress disorder, childhood hyperactivity, failure to achieve bonding and attachment in infancy, and prenatal illness of the mother (any of which can have a devastating effect on a defendant's character and are classic mitigating circumstances).



The statutory procedures for imposing the death penalty distract the jury from determining the ultimate issue -- is the defendant so blameworthy that he should be among the small percentage of all murderers who are selected to die?  The statute fails to require the jury to make the ultimate determination that death is the appropriate punishment in the specific case.


V.
TENNESSEE CODE ANNOTATED SECTION 39-13-204 DOES NOT INFORM THE JURY OF ITS ABILITY TO IMPOSE A LIFE SENTENCE OUT OF MERCY IN VIOLATION OF THE 8TH AND 14TH AMENDMENTS TO THE UNITED STATES CONSTITUTION AND ARTICLE I, SECTIONS 8 AND 16 OF THE TENNESSEE CONSTITUTION.



Although the Tennessee Supreme Court has determined that the jury is free to exercise mercy in determining the sentence, the jury itself is never explicitly informed of this freedom.  Theoretically, the ability to vote for life out of mercy is incorporated into the mitigating circumstances.  State v. Melson, 638 S.W.2d 342 (Tenn. 1982).



In effect, mercy in Tennessee only comes into play, if at all, when the defendant produces evidence of something sufficiently weighty to counteract the aggravation circumstances of the killing.  The jury is never told, however, that they individually can consider their own personal overall impressions of the defendant in determining whether to vote for life or death.  This serious infirmity in Tennessee’s death penalty scheme renders it unconstitutional, Defendant Sudderth submits.


VI.
TENNESSEE CODE ANNOTATED SECTION 39-13-204(h) PROHIBITS THE JURY FROM BEING INFORMED OF THE CONSEQUENCES OF ITS FAILURE TO REACH A UNANIMOUS VERDICT IN THE PENALTY PHASE IN VIOLATION OF THE 5TH, 6TH, 8TH AND 14TH AMENDMENTS TO THE UNITED STATES CONSTITUTION AND ARTICLE I, SECTIONS 8, 9, 10, AND 16 OF THE TENNESSEE CONSTITUTION.



A hung jury at the penalty phase results in an automatic life sentence.  The statute, nevertheless, requires that this information be kept from the jury.  Houston v. State, 593 S.W.2d 267 (Tenn. 1980); State v. Buck, 670 S.W.2d 600 (Tenn. 1984).



The time has come to recognize that this practice is unconstitutional.  Jurors in this State are being deprived of the knowledge that they alone can stand between the defendant and the electric chair and, instead, are left with the mistaken belief that a hung jury means a retrial.



The only result in keeping this information from the jury is to tilt the scales in favor of the prosecution and make it easier to obtain the unanimous verdict required for a death sentence.  This violates the defendant's right to due process of law, and the arbitrariness that is injected into the jury's sentencing deliberations violates state and federal prohibitions against cruel and unusual punishment.



In other states it is reversible error not to inform a capital jury that its inability to agree unanimously will result in the imposition of a life sentence.  The reasoning of the Louisiana Supreme Court is highly persuasive.


[T]he jurors were not fully informed of the consequences of their votes and the penalties which could result in each eventuality.  They were not told that by their failure to decide unanimously, they would in fact decide that the court must impose a life sentence of life imprisonment. . . .Instead, the members of the sentencing body were left free to speculate as to what the outcome would be in the event there was not unanimity.  Under these circumstances, individual jurors could rationally surmise that in the event of disagreement a new sentencing hearing, and perhaps a new trial, before another jury would be required.


Such a false impression reasonably may have swayed a juror to join the majority, rather than hold to his honest convictions, in order to avoid forcing the parties, witnesses and court officials to undergo additional proceedings.  Consequently, by allowing the jurors to remain ignorant of the true consequences of their failure to decide unanimously upon a recommendation, the trial court failed to suitably direct and limit the jury's discretion so as to minimize the risk of arbitrary and capricious action.  The death penalty was imposed under sentencing procedures that created a substantial risk that it would be inflicted in an arbitrary and capricious manner.

State v. Williams, 392 So.2d 619, 634-35 (La. 1980) (emphasis added).  See also, State v. Loyd, 459 So.2d 498, 500-02 (La. 1984).



Closely related to this issue, in McKoy v. North Carolina, 494 U.S. 433 (1990), the Court interpreted its holding in Mills v. Maryland, 486 U.S. 367 (1988) as requiring that, "each juror be permitted to consider and give effect to mitigating evidence when deciding the ultimate question whether to vote for a sentence of death."  This principle reaffirmed the holding in Penry v. Lynaugh, 492 U.S. 302 (1989) that, "the jury must be able to consider and give effect to any mitigating evidence.”



The constitutional prohibition against requiring jurors to be unanimous as to the existence of mitigating circumstances applies equally to their decision of whether the mitigating circumstances outweigh the aggravating circumstances.  There is no discernible difference between requiring the jury to unanimously agree on the existence of a mitigating circumstance and requiring the jury to unanimously agree on the effect of a mitigating circumstance.  Both are constitutionally impermissible under Mills and McKoy.



By requiring the jury to unanimously agree that aggravation does not outweigh mitigation, section 39-13-204(f) impinges on the defendant's right to have each juror consider and give effect to his mitigating evidence.  A juror who, after considering the mitigating circumstances, believes that they are not outweighed by the aggravating circumstances cannot give effect to that belief because of the misleading instruction that the jury must be unanimous to impose a life sentence.  The prohibition on informing the jury of the consequences of a non-unanimous verdict keeps jurors ignorant of the fact that they can give effect to their convictions by their individual votes for a life sentence.



These provisions of the Tennessee death penalty statute violate one of the basic tenets of modern Eighth Amendment jurisprudence:  "In contrast to the carefully defined standards that must narrow a sentencer's discretion to impose the death sentence, the Constitution limits a State's ability to narrow a sentencer's discretion to consider relevant evidence that might cause it to decline to impose the death sentence."  McKlesky v. Kemp, 481 U.S. 279 (1987).


VII.
THE IMPOSITION OF THE DEATH PENALTY IS CRUEL AND UNUSUAL PUNISHMENT IN VIOLATION OF THE 8TH AND 14TH AMENDMENTS TO THE UNITED STATES CONSTITUTION AND ARTICLE I, SECTION 16 OF THE TENNESSEE CONSTITUTION.



Despite that the United States Supreme Court and the Tennessee Supreme Court have been unwilling to date to find that capital punishment violates the 8th Amendment to the United States Constitution or Article I, Section 16 of the Tennessee Constitution, the trend in worldwide society continues moving away from the death penalty as a sentencing alternative.  The death penalty is no longer in effect in Western Europe, and the United States appears to be the last major democracy that retains the death penalty.



Some day, the defense predicts, the Courts will reconsider and change their opinions on the constitutionality of the death penalty.  Until that time, Defendant Sudderth specifically raises and claims that the imposition of the death penalty violates the 8th and 14th Amendments to the United States Constitution and Article I, section 16 of the Tennessee Constitution.


VIII.
THE IMPOSITION OF THE DEATH PENALTY BY ELECTROCUTION IS CRUEL AND UNUSUAL PUNISHMENT IN VIOLATION OF THE 8TH AND 14TH AMENDMENTS TO THE UNITED STATES CONSTITUTION AND ARTICLE I, SECTION 16 OF THE TENNESSEE CONSTITUTION.



Electrocution is an unnecessarily painful and tortuous from of execution.  All of the cases which hold to the contrary rely upon a nineteenth century scientific assumption that electrocution is painless and instantaneous.  In re Kemmler, 136 U.S. 436 (1890).  There had not even been an electrocution when Kemmler was decided, and the only constitutional issue before the Court was a Fourteenth Amendment claim that the State had acted arbitrarily or applied the law unequally in Kemmler's case.  The comments regarding the constitutionality of electrocution were dicta.



It is beyond dispute that the Eighth Amendment prohibits torture.  Gregg v. Georgia, 428 U.S. 153, 173, (1976); Louisiana ex rel. Francis v. Resweber, 329 U.S. 459, 463 (1947) ("the purposeless and needless imposition of pain and suffering"); Wilkerson v. Utah, 99 U.S. 130, 135-36 (1879) (gratuitous "terror, pain, or disgrace"); Glass v. Louisiana, 471 U.S. 1080, 1084 (1985).



Death by electrocution, which causes horrifying physical damage to the body of the condemned, has been upheld as non-tortuous because the individual is supposedly rendered unconscious by the first jolt of electricity and hence does not experience pain when his or her body is subsequently burned inside and out by continued application of 2,000 to 2,200 volts of electricity.  This remains nothing more than an assumption, and it is one which "has allowed our constitution to remain imprisoned by the scientific and medical knowledge and the standards of decency of the late nineteenth century."  State v. Black, 815 S.W.2d 166 (Tenn. 1991) (Reid, C.J., dissenting).



The Eighth Amendment and, presumably, Article I, Section 16 measure the constitutionality of a form of punishment by the "evolving standards of decency" of a maturing society, Trop v. Dulles, 356 U.S. 86 (1958).  While the punishment of death has thus far been held to be consistent with these standards, the same is not necessarily true of the manner of implementing the punishment.


IX.
THE IMPOSITION OF THE DEATH PENALTY VIOLATES THE 8TH AND 14TH AMENDMENTS TO THE UNITED STATES CONSTITUTION AND ARTICLE I, SECTIONS 8 AND 16 OF THE TENNESSEE CONSTITUTION BECAUSE IT HAS BEEN IMPOSED CAPRICIOUSLY, ARBITRARILY AND DISCRIMINATORILY IN THIS STATE ON THE BASIS OF RACE, SEX, GEOGRAPHIC REGION AND ECONOMIC AND POLITICAL STATUS OF THE DEFENDANT.



"The penalty of death differs from all other forms of criminal punishment, not in degree but in kind.  It is unique in its total irrevocability.  It is unique in its rejection of rehabilitation of the convict as a basic purpose of criminal justice.  And it is unique, finally, in its absolute renunciation of all that is embodied in our concept of humanity."  Furman v. Georgia, 408 U.S. 306 (Stewart, J., concurring).



"Because of the uniqueness of the death penalty, Furman, held that it could not be imposed under sentencing procedures that created a substantial risk that it would inflicted in an arbitrary and capricious manner."  Gregg v. Georgia, 428 U.S. 153, 188 (1976).



Provisions of the Tennessee death penalty statute and other provisions of the state's criminal law have resulted in the arbitrary and capricious infliction of the death penalty.  Death sentences are imposed not because the defendant has been found to be one of the most blameworthy or culpable of offenders, but for other improper, illegal and unconstitutional reasons.



First, prosecutors in Tennessee have unlimited discretion whether to seek the death penalty in a given case.  There are no statewide guidelines and no procedures for pretrial judicial review of the prosecutorial decision.  Some prosecutors are more zealous and punitive than others.



Because of the unlimited discretion vested in the prosecutor, persons convicted of identical crimes are subject to wholly different punishments.  Due to the extreme disparity between a death sentence and a life sentence, for the prosecution to have the absolute discretion in this regard violates the state and federal guarantees of equal protection and results in the same wanton and freakish imposition of the death penalty that was condemned in Furman.



In additional, the prosecutor's unfettered discretion to subject any defendant charged with first degree murder to a capital sentencing hearing constitutes an improper delegation of judicial power in violation of Article II, Section 2 of the Tennessee Constitution.  It is also a violation of Article II, Section 2 in that the prosecutor assumes a legislative power to obligate the State of Tennessee to spend millions of dollars in future litigation and other costs.  It is a legislative function to appropriate revenue, yet no comprehensive study has been done regarding the economic impact of the death penalty in Tennessee.



Prosecutors in Tennessee are not required to consider the presence of mitigating circumstances in the course of deciding whether to seek the death penalty.  Because the aggravating circumstances are over-inclusive, the pool of violent offenders from which the prosecutor may choose is a large one.  Statewide, the selection of candidates for the death is, at best, inconsistent and random.



There are 31 judicial districts and 31 decision-makers, each with different values and subject to different motivations and influences.  Each office is free to establish its own policy as to when capital sentencing hearings will be presented.  With no requirement to examine both sides of the "scale," no uniform standards to guide the decision-making process, and no judicial check on the prosecutor's discretion, the selection of who will be subject to a capital sentencing hearing in Tennessee is influenced by diverse political factors that cause the system as a whole to be arbitrary and capricious.



The chances are good that a prosecutor, who seeks the death penalty, will get what he asks for from a death-qualified jury.  In order to eliminate arbitrary and capricious action from the process, it is as necessary to limit and direct the discretion of the prosecutor as it is to channel the discretion of the sentencer.



Second, "Almost all person sentenced to death are indigent."  State v. Black, 815 S.W.2d 166 (Tenn. 1991) (Reid, C.J., dissenting).  As the litigation on behalf of the death-sentenced defendants moves procedurally into state post-conviction, they are virtually all 100% indigent.  All collateral litigation, state and federal, is for practical purposes therefore, court-appointed.



The state public defenders in this state are shockingly under-funded.  The Study of the Tennessee Public Defender's Conference prepared by the Spangenburg Group, under the auspices of the American Bar Association, June 1991, reported that Tennessee's state public defender system ranks "near the bottom of the bottom", in terms of funding,costs per case, cost per capita, caseload per attorney, and salary.  The June, 1991 Study, states:


These figures, far in excess of NAC (1973 National Advisory Commission on Criminal Justice Standards and Goals) standards, raise serious questions about the quality of representation that public defenders in Tennessee can provide at these levels.  Even more serious questions can be raised when one understands that the mix of cases includes capital cases and appeals.



Private counsel in indigent cases, including capital cases, are compensated at the rate of $20.00 per hour for out-of-court work and $30.00 per hour for in-court work.  This rate is apparently the absolute lowest rate in the country.  The overhead costs of counsel in private practice can be expected to run twice the current Tennessee hourly compensation rate.  This being the case, private counsel loses twice as much as she/he makes every hour that she/he spends working on a capital case.  It is not difficult to imagine that the defendant consequently suffers.



Given the relative paltry funds available for the defense of indigent capital cases, which is almost all capital cases, it is easy to understand why the occupants of death row are better defined by their economic status than they are by the culpability of their offense.  



Third, the Baldus study that was the subject of McClesky v. Kemp, 481 U.S. 279 (1987), showed that the administration of the death sentence under the post-Furman statute in Georgia had a substantially racially discriminatory element.  For example, the Baldus study demonstrated that a Georgia defendant's odds of receiving a death sentences were 4.3 times greater if his victim were white than if his victim were black.



An unrelated nationwide study, Dallas Times Herald, Jun 17, 1985, concluded that the killer of a white is nearly three times more likely to be sentenced to death than the killer of black.  In Maryland, murders of whites were 8 times more likely to be sentence to death than murderers of blacks; in Arkansas, they were 6 times more likely; and in Texas they were 5 times more likely.  The study concluded that those convicted of killing whites were actually being put to death at 11 times the rate of those who were convicted of killing blacks.



As of September 1990, 85% of the 140 death row inmates, who had been executed under post-Furman statutes, had been convicted of killing white victims.  Death Row U.S.A., Legal Defense Fund NAACP, September 21, 1990.



Numerous studies that demonstrate the existence of racial discrimination in the imposition of the sentence of death are in existence.  In February 1990, the General Accounting Office, the investigative arm of the United States Congress, reviewed more than 28 such studies and found "a pattern of evidence indicating racial disparities in the charging, sentencing and imposition of the death sentence", Death Penalty Sentencing: Research Indicates Pattern of Racial Disparity, United States General Accounting Office, Report to the Senate and House Committees on the Judiciary, February, 1990, p. 5.



Fourth, various studies suggests that the likelihood of receiving a death sentence depends, to a certain extent, upon the defendant's geographic location within the death penalty jurisdiction.  One need only know that 25% of the defendants on death row come from one (from among 95 counties) county in this state, Shelby County, to appreciate that the same problem exists in Tennessee.



Since 1977 when the post-Furman statute was promulgated in Tennessee, a total of 109 death sentences, including reversals, have been imposed in this State, but no death sentences have been imposed in 65% (62 of 95) of the counties.  Eight counties (representing 48% of the population) are responsible for 72% of the death sentences.  A total of 33 counties (representing 66% of the population) are responsible for 100% of the death sentences.



The per capita rate of death sentences from the Eastern and Western Grand Divisions of the State is twice the rate of death sentences received by defendants from the Middle Grand Division, with East Tennessee in the lead.  Washington County, with a population of 91,700 has imposed the same number of death sentences (7) as Davidson County (7) with a population of 507,300.



Comparing the federal subdistricts within the state, the per capita rate of death sentences from the Southern subdistrict of the Eastern District is more than 3 times greater than the per capita rate of death sentences from the Northeast subdistricts of the Middle District.



Similar geographic disparities exist when data concerning homicide rates is compared to the death sentence imposed.  Between the years 1977 and 1987, the number of individuals sentenced to die was 2% of the number of homicides committed within the State.  The disparity between the grand divisions of the State is still in evidence with the Eastern Division imposing sentences of death at a rate of 3.0% of homicides committed compared to the Western Division which had a rate of 1.4% and the Middle Division with a rate of 1%.



A comparison of the number of individuals convicted of first degree murder to those who are sentenced to death consistently reveals a discriminatory pattern.  Of those convicted of first degree murder in all the counties of the State of Tennessee, 16% are sentenced to die.  The Western Division of the State has the highest rate, with 23% of those convicted of first degree murder receiving death sentences, followed by the Eastern Division with 17% and the Middle Division with 10%.  Once again, looking at individual counties reveals gross disparities.  Nine counties in Tennessee sentence over 50% of those convicted of first degree murder to death.  Three of these 9 counties, Jackson, Smith and Hawkins, sentenced 100% of those convicted in the county of first degree murder to death.  As pointed out above, 62 counties have sentenced none of those convicted of first degree murder to die between the years 1977 and 1987.



Fifth, sexual discrimination in the imposition of the sentence of death in Tennessee is apparent.  There are over 80 men on death row, but there is only one woman.  Figures obtained from the Tennessee Department of Correction indicate that men who are convicted of first degree murder in Tennessee are five times more likely to receive a death sentence than women who are convicted of first degree murder.



Sixth, there are no uniform standards or procedures for selecting a death penalty jury that ensure open inquiry concerning extremely sensitive topics.



The Supreme Court has approved individual, sequestered voir dire of prospective jurors, State v. Melson, 638 S.W.2d 342, 362 (Tenn. 1982); State v. Caruthers, 676 S.W.2d 935, 939 (Tenn. 1984); State v. Claybrook, 736 S.W.2d 95 (Tenn. 1987), but has not required it in all capital cases.  Consequently, some defendants are able to individually question prospective jurors about their attitudes and beliefs in a setting that is more conducive to candid, truthful and informative responses, and some are not.



Individual voir dire is particularly necessary when there has been significant pre-trial publicity.  If counsel does not have the benefit of individual voir dire, there is no way to inquire concerning the content of any jurors’ exposure to pre-trial publicity without contaminating other jurors.



Those capital defendants who are denied individual sequestered voir dire on the death qualification issue are disadvantaged in at lest two ways.  They are less able to determine which prospective jurors are excludable for cause as being inclined to vote automatically for the death penalty in any case in which a defendant is convicted of first degree murder, and they are prevented from intelligently exercising their peremptory challenges.



Individual sequestered voir dire also serves other purposes.  It prevents other members of the panel from learning that they can be automatically excused from serving if they say that they cannot consider imposing the death penalty, and it avoids the panel's repeated exposure to remarks by court and counsel that tend to focus their attention on the issue of punishment and predispose them to the view that the death penalty as the appropriate punishment in the case they are about to hear.



In order to determine prospective jurors' attitudes and values regarding these sensitive issues it is necessary to engage them in some form of dialogue.  To avoid embarrassment and increase the likelihood of open and honest responses, it is necessary to talk to each juror individually and privately.  As the Supreme Court has noted:  "No doubt each juror was sincere when he said that he would be fair and impartial . . . but the psychological impact of requiring such a declaration before one's fellows is often its father."  Irvin v. Dowd, 366 U.S. 717, 728 (1961).



There are no guidelines regarding the type and extent of questioning that counsel is permitted to engage in regarding the prospective juror's knowledge and attitude about pre-trial publicity, the method of execution, parole eligibility, costs of incarceration, deterrence, the attitude of the jurors about the death penalty as an abstract notion, or the ability of jurors to consider, as a mitigating circumstance, evidence upon which the defendant will rely.



Some trial judges permit such questioning; others do not.  Since selecting the jury is probably the single most significant event, in which defense counsel will engage in the course of capital trial, the failure of Tennessee trial judges to consistently open the questioning process in such a way as to maximize the prospective jurors candor results in unequal treatment for capital defendants and necessarily results in arbitrary and capricious imposition of the death penalty.



Seventh, the death qualification process skews the make-up of the jury and results in a relatively prosecution-prone and guilt-prone jury.  The jury selection process excludes jurors who have scruples against the death penalty and in the process excludes a sizeable representative portion of the community.



Without disputing the evidence that identified the problem, the United States Supreme Court, in a 5-4 decision, refused to grant relief.  Lockhart v. McCree, 476 U.S. 162 (1986).  Defendant Sudderth submits that the accumulating evidence requires this Court to find that the death qualification process violates his state constitutional rights to a jury trial and is a violation of the "law of the land" clause and the "cruel and unusual" clause.



Last, jurors are generally instructed that they may rely upon their own common knowledge and experiences in reaching their verdict.  A number of popularly-held notions are that a defendant who is sentenced to life in prison will be released on parole much earlier than he will be in fact, that it is cheaper to execute a defendant than to incarcerate him for the rest of his life, that the death penalty is a general deterrent to violent crime, and that electrocution is a painless method of execution.



Studies have shown that it is not uncommon for jurors to believe that a defendant who is given a life sentence will be eligible for parole after 7 years, and that jurors would be more inclined to vote for a life sentence if assured that the defendant would be incarcerated for at least 25 years.  See Paduano & Smith, "Death Errors: Juror Misconceptions Concerning Parole in the Imposition of the Death Penalty," 18 Columbia Human Rights Law Review 211, 222-24 (1987); Note, "The Meaning of 'Life' For Virginia Jurors and Its Effect on Reliability in Capital Sentencing," 75 Virginia Law Review 1605 (1989).  Defendants convicted of first degree murder in Tennessee are released on parole after serving much more of their sentence than the brief period assumed by jurors as revealed by the study cited above.



It has been estimated that, because of the costs associated with more complex trial and sentencing procedures, mandatory state review, additional appeals, and high security "death row" facilities, a death penalty case costs the state approximately 10 times that for a non-capital case.  See Cain, "Economic Impact of Death Penalty," Tennessee Sentencing Commission Review (May 1988); Garey, "The Costs of Taking a Life: Dollars and Sense of the Death Penalty," 18 U.C. Davis Law Review 1221 (1985).  The fact is, therefore, that death penalty costs much more than life imprisonment.



As the Court observed in Gregg v. Georgia, 428 U.S. at 186, "Although some of the studies suggest that the death penalty may not function as a significantly greater deterrent than lesser penalties, there is no convincing empirical evidence either supporting or refuting this view."  Nonetheless, jurors generally believe that the death penalty is a general deterrent to violent crime, and may vote to impose death in a given case in order to "send a message" to future lawbreakers or because they feel it is their civic duty to help in the "war on crime."



The assumption that electrocution is a painless means to terminate life is contrary to scientific and empirical evidence.  Jurors know nothing of the procedures, the cases of botched executions, or the physical and mental effects of electrocution of the inmate even when there are no mishaps.  See, e.g., Glass v. Louisiana, 471 U.S. 1080 (1985) (Brennan, J., dissenting from denial of certiorari).  The realities of this method of execution, carried out in their name, are kept from the jury.  



It is not difficult to imagine how these popularly-held misconceptions can lead to the arbitrary imposition of the death penalty because of fear that the defendant will be "back on the streets" in a short time if he is not given a death sentence, reluctance to "waste hard-earned taxpayers' money" incarcerating a defendant for life, belief that imposing a death sentence in a particular case will deter future violent offenders, or the notion that electrocution is quick and painless.



Restrictions on what information a capital defendant may present to the jury violate the considerations expressed in Gregg v. Georgia: “[A]ccurate sentencing information is an indispensable prerequisite to a reasoned determination of whether a defendant shall live or die by a jury of people who may never before have made a sentencing decision."



The United States Supreme court has not addressed the issue of whether restricting the defendant from presenting evidence and argument regarding parole eligibility, costs of execution, method of execution or deterrence violates the federal constitution.


X.
TENNESSEE CODE ANNOTATED SECTION 39-13-204(d) ALLOWS THE STATE TO MAKE FINAL CLOSING ARGUMENTS TO THE JURY IN THE PENALTY PHASE IN VIOLATION OF THE DEFENDANT’S RIGHT TO DUE PROCESS OF LAW AND EFFECTIVE ASSISTANCE OF COUNSEL AS GUARANTEED BY THE 5TH, 6TH, AND 14TH AMENDMENTS TO THE UNITED STATES CONSTITUTION AND ARTICLE I, SECTIONS 8 AND 9 OF THE TENNESSEE CONSTITUTION.


Although section 39-13-204(g) places the burden on the prosecution to prove aggravating circumstances beyond a reasonable doubt and to prove that they outweigh any mitigating circumstances beyond a reasonable doubt, the reality of the sentencing hearing is that the defendant must convince the jury that he does not deserve to die.  The real burden is on the defendant whose life hangs in the balance, and he should have the opportunity to argue last.



Once an aggravating circumstance is proven, the burden shifts to the defendant to present mitigating evidence.  If the defendant presents no evidence, and/or the jury finds no mitigating circumstances, the penalty "shall be death."  Clearly, the burden of going forward with the evidence is on the defendant, and in reality so is the burden of persuasion.  Fairness requires that the defense have the final argument in the penalty phase.



Due to the heightened standard of due process, the heightened standard of reliability that attaches in a death penalty case, and considering that a defendant’s life is at stake, Defendant Sudderth respectfully submits that he should be allowed to argue to the jury last.


XI.
THE PROPORTIONALITY OF ARBITRARINESS REVIEW REQUIRED BY TENNESSEE CODE ANNOTATED 39-13-206 IS INADEQUATE AND DEFICIENT IN VIOLATION OF THE 8TH AND 14TH AMENDMENTS TO THE UNITED STATES CONSTITUTION AND ARTICLE I, SECTIONS 8 AND 16 OF THE TENNESSEE CONSTITUTION.



In order to ensure that a death sentence has not been arbitrarily or capriciously imposed, the states must provide "meaningful appellate review."  Clemons v. Mississippi, __ U.S. __, 110 S.Ct. 1441, 1448 (1990);  Parker v. Dugger, __ U.S. __, 111 S.Ct. 731, 739 (1991) ("[M]eaningful appellate review requires that the appellate court consider the defendant's actual record.  'What is important . . . is an individualized determination on the basis of the character of the individual and the circumstances of the crime.'").



In additional, section 39-13-206 requires that each case be reviewed to determine, among other things, whether the death sentence is "excessive or disproportionate to the penalty imposed in similar cases, considering both the nature of the crime and the defendant."  This review has been held to be an "integral part of the death penalty statute."  State v. Pritchett, 621 S.W.2d 140.



Despite these constitutional and statutory imperatives, Defendant Sudderth submits that the proportionality review process in this State is deficient and unconstitutionally inadequate for the following reasons, inter alia.



There is no uniform comprehensive and statistically reliable state-wide procedure for collecting and evaluating data concerning the disposition of homicide cases, notwithstanding the Supreme Court Rule 12 Report.



The cases of many homicide defendants convicted of some degree of homicide less than first degree murder and/or with a sentence of less than life involve circumstances relevant to a proportionality inquiry but are not reported because they are excluded from the Rule 12 reporting requirement.



Despite the mandate of Supreme Court Rule 12, the information collected in the Rule 12 form by the trial judges is inadequate.  The quality of the information included in the forms tends to be scientifically inaccurate and imprecise, and the submission of any report in compliance with the requirements of the rule has been inconsistent.



The jury verdict form mandated by section 39-13-204 does not allow the jury to report mitigating circumstances found during the course of its deliberation; thus the jury's decision of mitigating circumstances is not reviewable.



There are no published indicia or criteria for review of proportionality that can be addressed by a defendant.



It is impossible to apply the legislative mandate to individual cases until sufficient cases are reported to make comparison meaningful.



Simply stated, there is no meaningful body of collected data, to which the defendant can refer, and no standard, upon which the defendant can rely in order to plead his/her case.The only fair assumption is that the statutory rights of capital defendants provided in T.C.A. § 39-13-206 are not being enforced.

CONCLUSION



For the foregoing reasons, Defendant Sudderth respectfully submits that the indictment in this case should be dismissed and the imposition of the death penalty be prohibited on the grounds that Tennessee Code Annotated sections 39-13-204 and 206 violate Defendant Sudderth’s state and federal constitutional rights.



Respectfully submitted this ____ day of May, 2001.
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