IN THE CIRCUIT COURT FOR BLOUNT COUNTY, TENNESSEE

STATE OF TENNESSEE


)







)







)







)

vs.





)

No.
C-12721







)







)







)

REGINALD STACY SUDDERTH

)

Defense Motion No.: 815

Motion To Videotape Portions Of Jury Selection


Now comes Defendant, Reginald Stacy Sudderth, through the undersigned counsel and moves for an order permitting him to videotape some portions of jury selection, on the following grounds:



1.
This is a capital case, in that the prosecutors want to execute Defendant, and the court may allow the jury to be death qualified.  In a death penalty case there is an enhanced due process right, and a need for a heightened level of reliability in the fact finding process.  Mills v. Maryland, 108 S.Ct. 1860 (1988).



2.
Under Wainwright v. Witt, 469 U.S. 412 (1985), the trial judge's determination of a juror's bias is presumed to be factually correct by an appellate court; however, a proper record can be made as to a juror's demeanor to assist the appellate court in determining if that presumption is incorrect.



3.
Counsel intends to make an oral record describing particular jurors' demeanor during jury selection; however, a videotape record would be the most accurate means of preserving a prospective juror's actions and voice, both of which are critical for evaluation of juror qualifications.



4.
Videotaping will virtually eliminate any potential disagreement among the parties about interpretations of a juror's demeanor, and will ensure that the true demeanor of each contested juror is preserved on the record.  There will be no need for extensive record-making and arguments about the actions and voice of jurors.



5.
Counsel for the defense can, if necessary, provide the personnel and equipment for videotaping the jury selection.  The resulting tape should be made part of the official court record.



6.
There is no reason to imagine that prospective jurors would be somehow intimidated by the presence of a video camera during jury selection.  Prospective jurors are, of course, completely visible to the public during jury selection, as part of the requirement of a public trial.  The prospective jurors are obviously aware that all that they say is recorded by the court.

 

7.
Just as the court informs the prospective jurors that the juror questionnaires are not available for public dissemination or review, the court could and should instruct the jurors as to the limited purpose for the videotaping -- accurately recording the proceedings -- and as to the non-public nature of the resulting videotapes.  This accurate and simple explanation would resolve any possible concerns had by anyone about the use and purpose of the videotapes.



8.
In at least four states, Kentucky, Ohio, Alaska and Maryland, entire trial proceedings are routinely videotaped for record purposes.  In Kentucky, videotapes are the normal means of recording proceedings.  See Kentucky Rule of Civil Procedure 98, and Rule of Criminal Procedure 13.04, which applies the civil rule to criminal cases.  See also Barnett v. Commonwealth, 828 S.W.2d 361 (Ky. 1992), where the court based its reversal of a conviction on its review of the videotape of the trial, and Deemer v. Finger, 817 S.W.2d 435 (Ky. 1991), where the court stated, in the course of reversing a conviction due to juror misconduct and judicial error which was caught on the videotape of the trial:  "We have adopted videotaping technology as a means to further the ends of justice."  Id. at 437.  In Ohio the videotape of the proceedings is also used as the record on appeal.  See Ohio Rule of Appellate Procedure 9, and Rule of Criminal Procedure 22.  In Maryland, videotapes are specifically approved for use as an alternative to shorthand reporting.  Maryland Rules 1224A and 1224B.  In Alaska, videotaping has been specifically approved as an alternative to audio reporting.  Alaska Administrative Rule 35 (f).



9.
There has been no indication in any decision that defense counsel has been able to locate that prospective jurors are affected by even the complete video-recording procedures followed in those states.  Of course, the jurors would follow any instructions from the court to ignore the videotape equipment.



10.
It will only be necessary to retain and preserve those limited number of tapes which involve the prospective jurors whose demeanor becomes an issue during jury selection.



11.
Without the simple protection of videotapes, Defendant Sudderth will be deprived of a fair and adequate opportunity to appeal any conviction and sentence which he might suffer.  If a death sentence is imposed, Defendant Sudderth will be deprived of the searching and careful appellate review that the Cruel and Unusual Punishment Clauses require.  See, e.g., Gregg v. Georgia, 428 U.S. 153 (1976); Jurek v. Texas, 428 U.S. 262 (1976); Pulley v. Harris, 465 U.S. 37 (1984).  He, and any appellate court will be forced, without reason or logic, to either accept what may be a patently incorrect and insupportable finding by the trial court, or to struggle with multiple conflicting assertions about the demeanor of prospective jurors.  There is, of course, no irrebuttable presumption that a judge's rulings are correct.  There likewise is no principle of law that could possibly justify depriving an accused person of the right to show that a court is actually in error.  Neither course is consistent with fairness or the search for truth.  That search is best served by granting Defendant’s request.



12.
Defendant moves for a hearing on this motion.



Respectfully submitted this ____ day of May, 2001.







_______________________________







HERBERT S. MONCIER







Attorney for Defendant 

Herbert S. Moncier

Attorney at Law

Suite 775, Bank of America Bldg.

550 Main Avenue

Knoxville, Tennessee  37902

(865)546-7746

BPR #1910

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the foregoing has been served upon the Office of the Blount County District Attorney General, this the ____ day of May, 2001.
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