IN THE CIRCUIT COURT FOR BLOUNT COUNTY, TENNESSEE
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vs.





)

No.
C-12721







)







)







)

REGINALD STACY SUDDERTH

)

Defense Motion No.: 920

Motion To Challenge Under The Tennessee Constitution The Constitutionality Of Excluding Jurors Whose Views On The Death Penalty Would Exclude Them


Now comes Defendant, Reginald Stacy Sudderth, through the undersigned counsel, and moves, pursuant to the Due Process, Trial by Jury, and Cruel and Unusual Punishment Clauses of the Tennessee Constitution for this Court to direct the prosecution during voir dire to refrain from inquiring into whether the juror’s views on capital punishment would prevent or substantially impair the performance of that person’s duties as a juror.



Defendant Sudderth says as follows in support of this motion:



1.
Article I, Section 6 of the Tennessee Constitution specifies that the right of trial by jury shall remain inviolate.



2.
The right to trial by jury includes the right to a jury that is representative of the community as a whole.  Juries cannot be organized to return a verdict of death.  See State v. Harrington, 627 S.W.2d 345 (Tenn. 1981).



3.
Under Witherspoon v. Illinois, 391 U.S. 510 (1968), jurors opposing capital punishment are challengeable for cause if and only if they make it unmistakably clear that either they would automatically vote against imposition of capital punishment or their attitude toward the death penalty would prevent them from making an impartial decision as to guilt.



4.
Under Wainwright v. Witt, 469 U.S. 412 (1985), the Supreme Court has held that a juror may be excused for cause if his view on capital punishment would prevent or substantially impair the performance of his/her duties as a juror in accordance with his instructions and oath.



5.
It is unclear that the Tennessee Supreme Court has adopted or embraced the federal standard as the appropriate one under Article I, Section 6 of the Tennessee Constitution.  See State v. Williams, 690 S.W.2d 517 (Tenn. 1985)(holding only that excusal was proper under stricter standards of Witherspoon).



6.
It is an open question whether the Tennessee Supreme Court, when directly confronted with the issue, will adopt the stricter federal standard as applicable to Article I, Section 6 of the Tennessee Constitution.  Accordingly, Defendant Sudderth respectfully submits that the State should not be permitted in this case to voir dire and excuse jurors pursuant to the federal standard.



7.
Defendant Sudderth moves for a hearing on this motion.



Respectfully submitted this ____ day of May, 2001.






_______________________________






HERBERT S. MONCIER






Attorney for Defendant 

Herbert S. Moncier

Attorney at Law

Suite 775, Bank of America Bldg.

550 Main Avenue

Knoxville, Tennessee  37902

(865)546-7746

BPR #1910

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the foregoing has been served upon the Office of the Blount County District Attorney General, this the ____ day of May, 2001.
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