IN THE CIRCUIT COURT FOR BLOUNT COUNTY, TENNESSEE
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vs.
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12721








)








)

REGINALD STACY SUDDERTH


)

Defense Motion No.: 901a

Motion To Disqualify Prosecutors

Supplemental Submission



Comes now Defendant, by and through counsel, pursuant to this Court’s Order of June 20, 2001, and files the following supplement to Defense Motion 109: Motion to Disqualify Prosecutors.



On June 20, 2001, this court granted Defense Motion No. 104: Motion to consider all motions and objections by the defense in light of a higher standard of due process and reliability that attaches in death penalty cases.  The heightened standard of due process required because this is a death penality case is particularly applicable to this motion to disqualify the Blount County District Attorney’s office.

Submission of Materials



Defendant Sudderth submits the following materials in support of disqualification:



1.
Presentment No. 12721 returned in this case on June 30, 2000.  In the presentment, the Blount County District Attorney, or his assistants, prepared a presentment for the grand jury that charged:

Reginald Stacy Sudderth did travel to the residence of Steve Walden in Alcoa, Tennessee, in the company of Homer Henderson where the said Homer Henderson procured a firearm from Steve Walden.

Homer Henderson, Reginald Stacy Sudderth and Arthur T. Copeland did travel together to a residence at 1614 Scenic Drive, Maryville, Tennessee, in an effort to learn the whereabouts of Robert Andre Jackson.

Reginald Stacy Sudderth, David “Bella” Brown and Arthur T. Copeland did a second time travel to 1614 Scenic Derive, Maryville, Tennessee for the purpose of murdering Robert Andre Jackson.

The Presentment reflects on its face that the only witness called before the Sudderth grand jury was Bill Manuel.



2.
Myron Kellog interview of the statements of Ashley James allegedly made April 7, 1998, the day after Andre Jackson was killed.



3.
Bill Manuel’s testimony at the bail hearing in this case on October 12, 2000 that:

(1) he was the investigator into the death of Andre Jackson [p. 83]; 

(2) he was the only witness before the grand jury that indicted Mr. Sudderth [p. 91]; 

(3) that the information he has to support the allegation of the presentment set out in paragraph 1 above, came from Ashley James
 [p. 96-97];

(4) Ashley James told him these things when he interviewed Ashley James at Proffitt’s prior to the return of the Presentment [p. 98; 104-105];

(5) ADAG Andrews was present at the time he interviewed Ashley James [p. 105];

(6) there were differences in what Ashley James told ADAG Andrews and him from what Ashley James was reported to have said to Myron Kellog
 on April 7, 1998 [p. 106];

(7)
he did not help the District Attorney prepare the allegations of the presentment for the grand jury [p. 108]; 

(8)
his first meeting with Ashley James at Proffitt’s was about a month prior to the trial of A. C. Copeland [p. 109];

(9)
what Ashley James told him a month prior to trial of A. C. Copeland put into place the investigation of Stacy Sudderth and Homer Henderson [p. 109-110];

(10)
after Ashley James talked to him, Mr. Sudderth changed from being a witness for the state to being a suspect [p. 110];

(11)
the day prior to the Grand Jury on June 29, 2000 he met with a Knoxville Police Officer by the name of Walter Henry [p. 112]; 

(12)
he suggested there might be a tape recording but that was not to be true [p. 112-113]; 

(13)
he used the claim of a tape recording to try to get Walter Henry to provide information against Mr. Henderson [p. 113-114];

(14)
he went to meet with Walter Henry’s wife with ADAG Kirk Andrews while Walter Henry was at the courthouse [p. 115];

(15) he was not sure whether ADAG Andrews was present or was taking a “smokebreak” when he was using the false tactic of a tape recording [p. 116];

(16)
suggestions were made while speaking with Mrs. Henry that things could be printed in the newspaper that would hurt Walter Henry’s job [p. 117].



4.
Ashley James
 testimony at the trial of A. C. Copeland on July 24, 2000.  Ms. James testified:

(1)
on April 7, 1998 she told Henderson, Copeland and Sudderth to where Jackson’s mother lived [p. 6];

(2)
they went back where Sudderth then got out of the car at his truck [p. 8];

(3)
after Sudderth got out at his truck, she, Henderson, Copeland and Brown went to Steve Walden’s house and Bella got out of the car and got a gun someone stuck out a window [p. 8-9];

(4)
they dropped Stacy off at his truck before they picked up Brown [p. 105];

(5)
Henderson, Copeland and Brown went to Steve Walden’s house [p. 105-106];

(6)
Brown got out and went to a window and got a gun [p. 106];

(7)
she, Henderson, Copeland and Brown went back to Stacy Sudderth’s [p. 10; p. 107];

(8)
Copeland and Brown got into the car with Stacy Sudderth and she went to Knoxville with Henderson [p. 10; p. 107]. 

(9)
she then went to a hotel in Knoxville with Henderson [p. 11];

(10)
she stayed at the hotel all night but Henderson left [p. 11];

(11)
she checked into the hotel before 12 midnight [p. 48];

(12)
In 2000 Myron Kellog brought Detective Manuel to Proffitt’s to talk to her [p. 65];

(13)
she met with Kirk Andrews and the next day and told her what happened [p. 65];

(14)
at that meeting she told Kirk Andrews what she testified to during her direct testimony (items 1 - 8 above) [p. 65];



5.
Walter Henry testimony in this case on October 12, 2000.  Mr. Henry  testified that:

(1)
he is a police officer for the City of Knoxville [p. 121];

(2)
he provided an affidavit of the actions of Detective Manuel [affidavit attached as exhibit] [p. 121];

(3)
Detective Manuel told him Detective Manuel had his wife on tape saying the Homer Henderson came to his house and got a gun from him [p. 125];

(4)
He was working that night and was not at his home [p. 126];

(5)
ADAG Andrews asked him whether his wife said during her interview with Detective Manuel and ADAG Andrews that Homer Henderson said Stacy was going to do something about his girlfriend being raped.  He denied his wife said that to Detective Manuel or ADAG Andrews [p. 129];

(6)
He went to his home to find Detective Manuel and the female assistant district attorney with the mother of Andre Jackson [Affidavit para. 7];

(7)
Detective Manuel threaten his wife to coerce her to say Henderson came to their residence to get a gun and that Dect. Manuel could put information in the newspaper about the Jackson case that would hurt his job at the Knoxville Police Department [Affidavit para. 8];

(8)
Henderson did not receive a gun form his wife, his residence or from him [Affidavit para 10].



6.
Margaret Henry testimony in this case on October 12, 2000.  Mrs. Henry testified that:

(1)
On June 29, 2000, Detective Manuel came to her house to question her [p. 132; Affidavit para 3]; 

(2)
She gave an affidavit that is true [Addidavit Attached] [p. 134]:

(3)
Detective Manuel was with a female assistant attorney general and the mother of Andre Jackson [Affidavit para. 3];

(4)
Detective Manuel threatened her by saying he could put information in the newspaper about Jackson that would hurt her husband’s job if she did not say Henderson came to her residence and got a gun [Affidavit para. 5]:

(5)
Detective Manuel said that Jackson’s mother had a tape recording of me saying Henderson obtained a gun from her residence on April 6 or 7, 1998 [Affidavit para. 5]:

(6)
Henderson did not obtain a gun from her, her residence or her husband [Affidavit para. 6].



7.
Steven Marcel Walden testimony in this case on October 12, 2000.  Mr. Walden testified that:

(1)
No one, including Detective Manuel or anyone from the District Attorney’s office, questioned him pertaining to the death of Andre Jackson [p. 137];

(2)
The allegation set out in the Presentment in paragraph 1 above did not happen [p. 138];

(3)
Stacy Sudderth did not come to his house the night of Andre Jackson’s death [p.138];

(4)
Homer Henderson did not receive a gun from him the night of Andre Jackson’s death [p. 138];

(5)
Homer Henderson did not met with him and give guns to him [p. 139];

(6)
Homer Henderson did not come to his house the night of Andre Jackson’s death [p. 139].



8.
Affidavit of Ron Lax of an interview with Ashley James on April 3, 2001.  During that interview Ashley James stated:

(1)
She was forced to testify in the A. C. Copeland trial;

(2)
She was told by Detective Bill Manuel that if she did not testify she would go to jail but if she did testify she would be fine;

(3)
She rehearsed and practiced her testimony on at least two occasions with Kirk Andrews and Ed Bailey;

(4)
She was told by the prosecutors what emotions to show during her testimony;

(5)
Kirk Andrews asked her to cry during her testimony but she did not do so;

(6)
Ed Bailey and Kirk Andrews knew Myron Kellog was providing her cocaine;

(7)
Ed Bailey and Kirk Andrews wanted her to testify to what Myron Kellog said not what she said happened;

(8)
Ed Bailey and Kirk Andrews told her it would not be in her best interest to talk to the defense attorneys;

(9)
Myron Kellog called her from jail and begged her to testify against Stacy Sudderth;

(10)
Myron Kellog continues to call her and tell her she is needed to testify against Stacy Sudderth;

(11)
Myron Kellog provided her drugs on three occasions while she was in protective custody of the Blount County Sheriff’s Department;

(12)
The people who had protective custody of her knew Myron Kellog was giving her drugs;

(13)
Employees of the Blount County Sheriff’s department relayed messages to her from Myron Kellog during the trial of A. C. Copeland.

The Blount County District Attorney’s Office is Disqualified



The Blount County District Attorney’s Office must be disqualified because of the investigative actions, evidentiary knowledge and prosecutorial misconduct of members of that office.  Three categories of actions and conduct require disqualification. 



First, Assistant District Attorneys Bailey and Andrews are witnesses to statements of Ashley James made prior to the June 30, 2000 grand jury.  Whoever in the District Attorney General’s Office presented the testimony of Detective Bill Manuel to the grand jury is a witness to the testimony of Detective Manuel attributed to Ashley James in the grand jury.  Whoever in the District Attorney’s office prepared the presentment against Mr. Sudderth is a witness to the statements of Ashley James and Detective Bill Manuel.  Assistant District Attorneys Bailey and Andrews are witnesses to changes of Ashley James against ADAG Bailey and Andrews after the grand jury but before her testimony against A. C. Copeland on July 24, 2000.



Second, Assistant District Attorney Bailey and Andrews are witnesses to prosecutorial misconduct during the preparation of Ashley James for her testimony in the trial of A. C. Copeland.



Third, Assistant District Attorneys Bailey and Andrews are guilty of prosecutorial misconduct placing their creditability, and the creditability of the Blount County District Attorney’s office, into question in this case.  The allegations of this misconduct by Ashley James creates a conflict of interest in the duties of ADAG Bailey and Andrews as a prosecutor and their personal and professional responsibility as attorneys.  The allegations of misconduct by ADAG Bailey and Andrews by Ashley James creates a conflict between the State and Ashley James.

The Blount County District Attorneys are witnesses



Several things are known from the presentment, the testimony of Detective Manuel at the bail hearing in Mr. Sudderth’s cases and the testimony of Ashley James at the trial of A. C. Copeland.  Ashley James became a witness at the urging of Myron Kellog; Ashley James was interviewed by ADAG Bailey and Andrews sometime in late May 2000 or early June 2000; after that interview Mr. Sudderth became a potential defendant; someone in the District Attorney’s office prepared a presentment charging that Stacy Sudderth and Homer Henderson went to Steve Walden’s house and got a firearm, that Stacy Sudderth went with Henderson and Copeland to learn the whereabouts of Jackson, and that Stacy Sudderth, Brown and Copeland went a second time to where Jackson was to murder Jackson; Detective Manuel was the only witness to testify before the grand jury; Detective Manuel told the grand jury what Ashley James told him; Detective Manuel does not recall what Ashley James told him; the grand jury based its presentment on Detective Manuel’s testimony of what Ashley James told him.  



On July 24, 2000, 24 days later, Ashley James testified that she, Stacy Sudderth, Henderson, and Copeland went to find Jackson before she went to Walden’s house to get a gun; that she, Henderson, Brown and Copeland [not Stacy Sudderth] went to Steve Walden’s house to get a firearm; that Stacy Sudderth was not with them when they went to Steve Walden’s house to get a firearm; that she then went to Knoxville and checked into a motel by 12 midnight; she was not present or in Blount County at 1:20 a.m. when Andre Jackson was shot; and on July 24, 2000 Ashley James had no knowledge of a second trip by Sudderth, Brown and Copeland to Jackson to murder Jackson.



Because Detective Manuel does not have a memory as to what Ashley James told him,  ADAG Bailey and Andrews are the only witnesses to Ashley James statements made prior to the grand jury.  Whoever in the Blount County District Attorney’s Office prepared the presentment is a witness to the statement of Detective Manuel to the grand jury as to what Ashley James told him.  



Ashley James’ testimony materially changed from the allegations to the grand jury on June 30, 2000 to her testimony on July 24, 2000.  ADAG Bailey and Andrews are the only witnesses to the changes in Ashley James testimony after the grand jury but before her testimony on July 24, 2000.  ADAG Bailey and Andrews did not tell A. C. Copeland’s attorneys of the changes in Ashley James testimony from the grand jury on June 30, 2000 prior to her testimony on July 24, 2000.  



The changes in the statements of Ashley James presented to the Sudderth grand jury on June 30, 2000 and to the Copeland trial jury on July 24, 2000 are material to both Stacy Sudderth and A. C. Copeland.  The Sudderth grand jury was told that Ashley James said that Stacy Sudderth and Homer Henderson went to get a gun from Steve Walden.  However, 24 days later, Ashley James testified at A. C. Copeland’s trial jury that A. C. Copeland went with Henderson and Brown to get the gun.  Further, the Sudderth grand jury was told that Ashley James said that Henderson, Sudderth and Copeland traveled once and Sudderth, Brown and Copeland another time to learn the whereabouts of Jackson and to murder him.  On July 24, 2000, 24 days later, the Copeland trial jury was told by Ashley James that Henderson, Copeland, Brown, Sudderth and herself went to where Jackson’s mother lived prior to Henderson, Copeland and Brown picking up the gun from Walden and that after picking up the gun she went with Henderson to Knoxville to a hotel, checked in before 12 midnight (Jackson was killed at approximately 1:15 a.m.) and she had no knowledge of anyone going to Jackson’s house a second time to kill Jackson as plead in the Sudderth presentment.  



During the Copeland trial, Ashley James testified that she told ADAG Andrews the same thing she was had testified to in the Copeland trial when she first met ADAG Andrews prior to the Sudderth grand jury.  It will therefore be necessary, if this Court permits the state to call Ashley James as a witness in this trial
, to prove her prior inconsistent statements through ADAG Bailey, Andrews or other members of the Blount County District Attorney’s office.

Lawyer-Witness Role



The lawyer witness rule is found in Supreme Court Rule 8, Disciplinary Rule 5.

DR 5-101. Refusing Employment When the Interests of the Lawyer May Impair Independent Professional Judgment

(A) Except with the consent of the client after full disclosure, a lawyer shall not accept employment if the exercise of professional judgment on behalf of the client will be or reasonably may be affected by the lawyer's own financial, business, property, or personal interests.

(B) A lawyer shall not accept employment in contemplated or pending litigation if the lawyer knows or it is obvious that the lawyer or a lawyer in the lawyer's firm ought to be called as a witness, except that the lawyer may undertake the employment and the lawyer or a lawyer in the lawyer's firm may testify:

(1) If the testimony will relate solely to an uncontested matter.

(2) If the testimony will relate solely to a matter of formality and there is no reason to believe that substantial evidence will be offered in opposition to the testimony.

(3) If the testimony will relate solely to the nature and value of legal services rendered in the case by the lawyer or the lawyer's firm to the client.

(4) As to any matter, if refusal would work a substantial hardship on the client because of the distinctive value of the lawyer or the lawyer's firm as counsel in the particular case.

DR 5-102. Withdrawal as Counsel When the Lawyer Becomes a Witness

(A) If, after undertaking employment in contemplated or pending litigation, a lawyer learns or it is obvious that the lawyer or a lawyer in the lawyer's firm ought to be called as a witness on behalf of the client, the lawyer shall withdraw from the conduct of the trial and the firm, if any, shall not continue representation in the trial, except that the lawyer may continue the representation and the lawyer or a lawyer in the lawyer's firm may testify in the circumstances enumerated in DR 5-101(B)(1) through (4).

(B) If, after undertaking employment in contemplated or pending litigation, a lawyer learns or it is obvious that the lawyer or a lawyer in the lawyer's firm may be called as a witness other than on behalf of the client, the lawyer may continue the representation until it is apparent that the testimony is or may be prejudicial to the client.



Under the rules the only potential exception to disqualification is where it is apparent that the testimony will not be prejudicial to the client, in this instance, the State.  See State v. Browning, 666 S.W.2d 80, 86-87 (Tenn.Crim.App. 1983).



The purpose of the rules on attorney and law firm disqualification is not to protect a litigant from opposing counsel, but to protect the attorney's own client.  Coakley v. Daniels, 840 S.W.2d 367, 371 (Tenn.Crim.App.1992).  An attorney who is called to the witness stand by his client's adversary has no obligation to withdraw from representation until his testimony is or may be prejudicial to his client.  State v. Browning, 666 S.W.2d 80 (Tenn.Crim.App.1983);  see generally State v. Baker, 931 S.W.2d 232 (Tenn.Crim.App.1996), perm. app. denied (Tenn.1996).  The trial court's determination with respect to disqualification of an attorney based upon undisputed facts and conduct not taking place in court is a matter within the trial court's sound discretion, and it is not to be disturbed on appeal absent an abuse of discretion. State v. Baker, 931 S.W.2d 232, 238 (Tenn.Crim.App. 1996), perm. app. denied (Tenn.1996).



Any explanation by the prosecutors for the conflicting statements of Ashley James between May and July 2000 will obviously be prejudicial to the State.  Ashley James testified on July 24, 2000 that she told ADAG Bailey and Andrews the same thing when she first met with them about a month before the A. C. Copeland trial that she testified to on July 24, 2000.  Either Ashley James is being untruthful or the prosecutors and Detective Manuel presented false testimony to the Sudderth grand jury.  Either way, ADAG Bailey and ADAG Andrews are witnesses. 



If ADAG Bailey and Andrews testify that Ashley James told them something different prior to and to the grand jury from what Ashley James said after the grand jury that, that injures the State’s  case against Mr. Sudderth and will result in a new trial for A. C. Copeland because ADAG Bailey and Andrews withheld that exculpatory evidence from A. C. Copeland’s attorneys.  If ADAG Bailey and Andrews testify that Ashley James told them the same thing before and after the grand jury then that would establish Detective Manuel testified falsely before the grand jury on June 30, 2000 and his creditability will be damaged.  If ADAG Bailey and Andrews testify that Ashley James told them the same thing before the grand jury on June 30, 2000 and that Detective Manuel testified to the correct statement in the grand jury, then ADAG Bailey and Andrews will have to testify that the Blount County District Attorney’s office made a mistake in drafting the presentment against Mr. Sudderth which will result in the presentment being dismissed.



Regardless of what explanation ADAG Bailey or Andrews or, any other prosecutor in the Blount County District Attorney’s office, may offer for the contracting statements of Ashley James, their explanation will prejudicial to the State.
  Pursuant to Supreme Court Rule 8, DR Rule 5, the Blount County District Attorney’s office are witnesses and are disqualified.



ADAG Bailey and Andrews are also witnesses to their treatment of Ashley James as a witness as reflected in the affidavit of Ron Lax.  If ADAG Bailey and Andrews admit what Ashley James says happened during the trial of A. C. Copeland, their conduct will be prejudicial to the State’s case; if they deny that conduct occured Ashley James’ creditability is damaged.  Pursuant to Supreme Court Rule 8, DR Rule 5, the Blount County District Attorney’s office are witnesses and that office is disqualified.



The Supreme Court has established Ethical Considerations for issues regarding the practice of law.  The Ethical Considerations pertaining to lawyer-witnesses are instructive to ADAG Bailey and Andrews remaining in this case.

EC 5-9 provides:

Occasionally a lawyer is called upon to decide in a particular case whether he will be a witness or an advocate.  If a lawyer is both counsel and witness, he becomes more easily impeachable for interest and thus may be a less effective witness.  Conversely, the opposing counsel may be handicapped in challenging the credibility of the lawyer when the lawyer also appears as an advocate in the case.  An advocate who becomes a witness is in the unseemly and ineffective position of arguing his own credibility.  The roles of an advocate and of a witness are inconsistent; the function of an advocate is to advance or argue the cause of another, while that of a witness is to state facts objectively.
(Emphasis supplied.)

Further, on the same subject, EC 5-10 states:

Problems incident to the lawyer-witness relation-ship arise at different stages; they relate either to whether a lawyer should accept employment or should withdraw from employment.  Regardless of when the problem arises, his decision is to be governed by the same basic considerations.  It is not objectionable for a lawyer who is a potential witness to be an advocate if it is unlikely that he will be called as a witness because his testimony will relate only to an uncontested issue.  In the exceptional situation where it will be manifestly unfair to the client for the lawyer to refuse employment or to withdraw when he will likely be a witness on a contested issue, he may serve as advocate even though he may be a witness.  In making such decision, he should determine the personal or financial sacrifice of the client that may result from his refusal of employment or withdrawal therefrom, the materiality of his testimony, and the effectiveness of his representation in view of his personal involvement.  In weighing these factors, it should be clear that refusal or withdrawal will impose an unreasonable hardship upon the client before the lawyer accepts or continues the employment.  Where the question arises, doubts should be resolved in favor of the lawyer testifying and against his becoming or continuing as an advocate.
(Emphasis supplied.)



It is obvious now that ADAG Bailey and Andrews are witnesses to material evidence in this case.  This is not a situation where the lawyer becomes a witness at a time when their is little option to withdraw without injuring the client. This is not an uncontested issue and this evidence is critical to the State’s prosecution in this capital murder case.



The Board of Professional Responsibility Formal Ethics Opinion 81-F-10, interprets Disciplinary Rule 5-101.  In that opinion the Board of Professional Responsibility determined that an attorney could not accept employment in a case where both he and his secretary had determined that a client was mentally incompetent to make a will and the attorney, in fact, refused to make a will.  The client went to another attorney and a will was prepared and executed.  A son sought to challenge the will based on mental incompetency and sought to employ the attorney who had declined to make the will.  Clearly, both the attorney and his secretary had formed their opinions that the testatrix was incompetent to make a will in an attorney-client relationship.  Clearly, in this case, as was the case in Formal Ethics Opinion 81-F-10, ADAG Bailey and Andrews have personal knowledge and are witnesses regarding the statements and actions of Ashley James and their own conduct in producing that testimony.  See Bowman v. State, 598 S.W.2d 809 (Tenn.Crim.App.1980)(An attorney should withdraw the trial of a case when he foresees before trial that he will be a witness).



Several other ethical considerations are impacted by these circumstancese.   The role of ADAG Bailey and Andrews as witness or advocate is different than that of a private attorney.  Indeed, there are numerous attorneys’ that can represent the State’s interest in this case pro tem.

DR 7-103. Performing the Duty of Public Prosecutor or Other Government Lawyer

(A) A public prosecutor or other government lawyer shall not institute or cause to be instituted criminal charges when the prosecutor or government lawyer knows or it is obvious that the charges are not supported by probable cause.

(B) A public prosecutor or other government lawyer in criminal litigation shall make timely disclosure to counsel for the defendant, or to the defendant if the defendant has no counsel, of the existence of evidence, known to the prosecutor or other government lawyer, that tends to negate the guilt of the accused mitigate the degree of the offense, or reduce the punishment.
. . .



The actions of ADAG Bailey and Andrews regarding this capital case prosecution are in serious question under DR 7-102:

DR 7-102. Representing a Client Within the Bounds of the Law

(A) In the representation of a client, a lawyer shall not:

(1) File a suit, assert a position, conduct a defense, delay a trial, or take other action on behalf of the client when the lawyer knows or when it is obvious that such action would serve merely to harass or maliciously injure another.

(2) Knowingly advance a claim or defense that is unwarranted under existing law, except that the lawyer may advance such claim or defense if it can be supported by good faith argument for an extension, modification, or reversal of existing law.

(3) Conceal or knowingly fail to disclose that which the lawyer is required by law to reveal.

(4) Knowingly use perjured testimony or false evidence.

(5) Knowingly make a false statement of law or fact.

(6) Participate in the creation or preservation of evidence when the lawyer knows or it is obvious that the evidence is false.

(7) Counsel or assist the client in conduct that the lawyer knows to be illegal or fraudulent.

(8) Knowingly engage in other illegal conduct or conduct contrary to a Disciplinary Rule.

(B) A lawyer who receives information clearly establishing that:

(1) The lawyer's client has, in the course of the representation, perpetrated a fraud upon a person or tribunal, shall promptly call upon the client to rectify the same, and if the client refuses or is unable to do so, the lawyer shall reveal the fraud to the affected person or tribunal, except when the information is protected as a privileged communication.

(2) A person other than the client has perpetrated a fraud upon a tribunal shall promptly reveal the fraud to the tribunal.



The conduct of ADAG Bailey and Andrews set out in the statement of Ashley James to Private Investigator Ron Law also implicates Supreme Court Rule 9, DR 7-109.

DR 7-109. Contact With Witnesses

(A) A lawyer shall not suppress any evidence that the lawyer or the lawyer's client has a legal obligation to reveal or produce.

(B) A lawyer shall not advise or cause a person to hide or to leave the jurisdiction of a tribunal for the purpose of becoming unavailable as a witness therein.

(C) A lawyer shall not pay, offer to pay, or acquiesce in the payment of compensation to a witness contingent upon the content of the witness's testimony or the outcome of the case.  But a lawyer may advance, guarantee, or acquiesce in the payment of:

(1) Expenses reasonably incurred by a witness in attending or testifying.

(2) Reasonable compensation to a witness for the loss of time in attending or testifying.

(3) A reasonable fee for the professional services of an expert witness.



Finally, The conduct of ADAG Bailey and Andrews must be examined in the context of Supreme Court Rule 8, DR 1-102.

DR 1-102. Misconduct

(A)
A lawyer shall not:

(1)
Violate a Disciplinary Rule.

(2)
Circumvent a Disciplinary Rule through actions of another.

(3)
Engage in illegal conduct involving moral turpitude.

(4)
Engage in conduct involving dishonesty, fraud, deceit, or misrepresentation.

(5)
Engage in conduct that is prejudicial to the administration of justice.

(6)
Engage in any other conduct that adversely reflects on his fitness to practice law.

(7)
Willfully refuse to comply with a court order entered in a case in which the lawyer is a party.

Prosecutor Misconduct



Ashley James states that ADAG Bailey and Andrews committed a number of acts that, if true, amount to misconduct.  ADAG Bailey and Andrews are now placed in a position of having a conflict between offering Ashley James as a witness and defending their personal and profession interest.  The position ADAG Bailey and Andrews find themselves in is not unsimilar to the position of a defense counsel after a trial when the client makes allegations of ineffective assistance of counsel.  In light of Ashley James statement of April 3, 2001 to Private Investigator Ron Lax ADAG Bailey and Andrews now have a conflict and must withdraw.



DR 5-101 provides:

DR 5-101. Refusing Employment When the Interests of the Lawyer May Impair Independent Professional Judgment

(A) Except with the consent of the client after full disclosure, a lawyer shall not accept employment if the exercise of professional judgment on behalf of the client will be or reasonably may be affected by the lawyer's own financial, business, property, or personal interests.


Unless the State calls Ashley James as an adverse witness, the State vouches for the creditability of Ashley James. While the State can not vouch for the creditability in its argument, the rule prohibits the State from cross-examining or impeaching its own witness.  Dupes v. State,  354 S.W.2d 453, 457, 458 (Tenn. 1962);  Hale v. Johnston, 203 S.W. 949, 954, (1918)(If a party calls a witness and examines him upon a single point, the other party is then at liberty to cross-examine him generally, and, of course, it has never been doubted that, when a litigant tenders a witness to testify in his behalf, he thereby vouches for his credibility.  This extends to the whole case); see also Faulk v. McPherson. 182 S.W.2d 130 (Court of Appeals 1943).  



ADAG Bailey and Andrews can not vouch for the creditability of Ashley James by presenting her testimony and not have a conflict when Ashley James personally charges ADAG Bailey and Andrews with misconduct.  Nor can they present part of her testimony as true and attack other parts as being untrue.



Obviously, Ashley James’ statements require that ADAG Bailey and Andrews to defend their personal and professional interest.  These statements subject ADAG Bailey and Andrews to the potential of discipline by this Court or the Board of Professional Responsibility.  Accordingly the statements of Ashley James creates a conflict with ADAG Bailey and Andrews duties as prosecutors in this case.



It makes no difference whether Ashley James is telling the truth in her statements to Ron Lax or whether she is being untruthful.  If truthful then ADAG Bailey and Andrews have a personal conflict; if untruthful Ashley James will be confronted with her untruthful statements at trial and ADAG Bailey and Andrews creditability will become an issue.  Under either scenario it is known to ADAG Bailey and Andrews and to this Court at the present time that ADAG Bailey and Andrews are witnesses to what occurred with Ashley James.

Conclusion



This is a death penality case.  A heightened standard of due process of law is required.



Serious questions have been raised because of the changing testimony of Ashley James before and after the presentment returned in this case and in the trial of A. C. Copeland.  Ashley James creditability and different statements will be a core issue in Stacy Sudderth’s trial if this Court permits her to testify for the State
.  ADAG Bailey and Andrews were direct participants in the investigation, development and presentation of Ashley James testimony both against Stacy Sudderth in the grand jury and A. C. Copeland at his capital trial.



As the different statements have come out, first in the A. C. Copeland trial, later in the bail hearing in Stacy Sudderth’s case and most recently in the Ron Lax interview, the creditability of the State’s case against Mr. Sudderth has been seriously damaged and the State is at risk of having the death sentence in the trial of A. C. Copeland overturned for withholding favorable evidence by ADAG Bailey and Andrews.



At a trial the conduct and actions of ADAG Bailey and Andrews will be material.  If ADAG Bailey and Andrews are the prosecutors sitting at the State’s table they will either have to be challenged and sit moot or defend themselves by either offering evidence or through argument - both which would be improper.  



If ADAG Bailey and Andrews can not defend their conduct with Ashley James then, as public prosecutors, they have a duty to dismiss this prosecution against Stacy Sudderth.  If they can defend their conduct, they are witnesses and have a conflict of interest and must withdraw or be disqualified.



For the reasons stated, Defendant Sudderth calls of ADAG Bailey and Andrews and the Blount County District Attorney to withdraw as the prosecutors in this case and request this Court appoint a District Attorney pro tem.  If they decline to withdraw, Defendant Sudderth moves this Court to disqualify the Blount County District Attorney and his office and appoint a District Attorney pro tem to proceed in this case.



This ____ day of June 2001.







___________________________







HERBERT S. MONCIER







Attorney for Defendant

Herbert S. Moncier

Suite 775, Bank of America Center.

550 Main Avenue

Knoxville, Tennessee  37902

(865)546-7746

BPR #1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the office of the District Attorney General for Blount«County» County, Tennessee, this the ____ day of June, 2001.







___________________________







HERBERT S. MONCIER

� Dissipate repeated request, the prosecutors did not respond or approve the Order on the Court’s June 20, 2001 rulings.  On July 3, 2001 ADAG Bailey telephoned counsel and later that afternoon faxed the State’s changes. The State’s proposed changes included 30 days, rather than 15 days, for Defendant to file submissions on disqualification and for the State to respond and file submissions 30 days, rather than 15 days, after the defense filing.  Alternative orders have been forwarded to the Court for entry.  On oral motion of the State on June 20, 2001 the Court directed that supplemental materials in support of disqualification be filed by the Defense within 15 days making that submission due July 4, 2001, which, as it turns out, is a holiday.  Thus, the Defendant’s submission is due and filed July 5, 2001.  On June 20th the Court directed the State to respond within 15 days of the defense submission which makes the State’s response due July 20, 2001.  A hearing on this motion is scheduled for August 7, 2001.  The State’s 30 day schedule would make the State’s response due after the hearing on August 7, 2001, or, because the defense filed on July 5, 2001 as directed, the State’s submission would be due on August 4th, a Saturday, making their response due on August 6, 2001, the day before the hearing.  The State’s delay in responding to the proposed order until the day before Defendant’s submission is due and attempted 30 day delay for the State to file a response is more than coincidental and is characteristic of the actions of the State in this case to date.  The State has not filed a single pleading prior to a motion hearing; the State consistently calls witnesses at hearings with no advance notice to the Defense: the State offers lengthy documents at hearings not previously provided to the defense; and the State refuses to inform the Court or the Defense of its position on motions prior to hearings.  The fact that this may be the practice permitted in Blount County heretofore is of no consequence to this capital murder case and what this Court ordered the State to do.  The hearing on August 7, 2001 was set at the request of the State - the State must be required to file its submission of documents timely and provide the defense notice of its position on July 20, 2001 so that the Defense can be prepared for the hearing on that date.  The defense opposes any extensions beyond July 20, 2001 and objects to any materials or witnesses offered at the hearing on August 7, 2001 unless the State provides those materials and notice of those witnesses in its July 20, 2001 submission.


� It should always be kept in mind that these are the prosecutors that made the unilateral, non-reviewed, non-judicial decision to file a T.R.Crim.P. Rule 12.3(b) notice of intent to seek the death penality against Stacy Sudderth.


� Ashley James is not listed on the Sudderth presentment as a witness for the State.  The State has not provided the Court and the Defense written notice that Ashley James is a witness for the State in this Case.  On June 20, 2001 this Court granted Defense Motion No: 405: Motion to prohibit hte State from calling any Witnesses not named in the Presentment without written notice at least 60 days before trial except the Court declined the 60 day limitation but ordered that the State notify the defense and the Court within 48 hours of learning of a witness not listed on the presentment.  The State has not done so regarding Ashley James.  The defense objects to the State calling Ashley James as a witness. 


� Ibid. footnote 3.  Myron Kellog is not listed on the presentment as a witness for the State and 48 hour notice has not been provided after this Court’s order of June 20, 2001. The defense objects to the State calling Myron Kellog as a witness.


� Ibid. footnote 3.


� Subpoenas have been issued for ADAG Bailey, ADAG Andrews and Blount County District Attorney General Mike Flynn to testify both at hearing on this motion on August 7, 2001 and at the trial of this case.


� Ibid. footnote 3.


� Counsel is always hesitant to make a challenge such as this to prosecutors, however, because ADAG Bailey and Andrews acted as investigators in their dealings with Ashley James, whatever explanation they make will cause them to be witnesses. 


� Ibid. footnote 3.
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