IN THE CIRCUIT COURT FOR BLOUNT COUNTY, TENNESSEE

STATE OF TENNESSEE



)








)








)








)

vs.






)
No.
12721








)








)

REGINALD STACY SUDDERTH


)

Defendant Motion No: 903

Second Motion To Dismiss Pursuant To The
April 9, 1998 Immunity Agreement



Comes now Defendant Sudderth, through the undersigned counsel, and moves the Court for a second time to dismiss this prosecution pursuant to the April 9, 1998 immunity agreement.  

MEMORANDUM IN SUPPORT OF REHEARING



The Court of Appeals entered its judgment denying Mr. Sudderth’s first motion to dismiss pursuant to the April 9, 1998 immunity agreement on May 18, 2004.  State v. Sudderth, 152 S.W.3d 24 (Tenn.Crim.App. 2004), perm.app.denied, (Tenn. 2004).  The Court did not have the benefit of the Supreme Court’s opinion in State v. Pierce, 138 S.W.3d 820 (Tenn. 2004), which was filed July 16, 2004. 

I.
After State v. Pierce, the condition of an immunity agreement that a defendant pass a polygraph examination is immaterial to the agreement and unenforceable.



In State v. Howington, 907 S.W.2d 403 (Tenn. 1995), this Court held that once a defendant initially proves by a preponderance of the evidence the existence of an immunity agreement, "the burden then shifts to the State to show beyond a reasonable doubt why the agreement is invalid or why the prosecution should be allowed despite the agreement."  Id. at 409.



In State v. Pierce, 138 S.W.3d 820 (Tenn. 2004), the Supreme Court held that the result of a failed polygraph examination was so inherently unreliable that it should not have been admitted in evidence at a sentencing hearing.  The Court explained:

Tennessee Rule of Evidence 402 states that "[e]vidence which is not relevant is not admissible."  It is well-established in the jurisprudence of this State that polygraph evidence is inherently unreliable, and therefore irrelevant and inadmissible. See State v. Torres, 82 S.W.3d 236, 252 n.20 (Tenn. 2002); State v. Irick, 762 S.W.2d 121, 127 (Tenn. 1988); Grant v. State, 374 S.W.2d 391, 392 (Tenn.1964); Marable v. State, 313 S.W.2d 451, 456 (Tenn. 1958); State v. Campbell, 904 S.W.2d 608, 614-15 (Tenn.Crim.App. 1995) (citing additional cases). Recently, in State v. Hartman, this Court applied this longstanding rule and held that the trial court had not erred by refusing to allow the defendant to introduce the results of his polygraph examination as mitigation evidence at his capital sentencing hearing. 42 S.W.3d 44, 60 (Tenn.2001). In so holding, we noted that the polygraph examination's "lack of any indicia of reliability means it is not probative." Id. We upheld the trial court's refusal to admit the polygraph test results even though the rules of evidence are not strictly applied in capital sentencing hearings. Id. This longstanding rule barring the admission of polygraph evidence applies with greater clarity in this non-capital sentencing hearing where the rules of evidence are expressly applicable. Indeed, justice would not be served by a rule that allowed prosecutors to introduce polygraph test results against a defendant in a non-capital sentencing hearing, while at the same time precluding a defendant from introducing such evidence in his own behalf during a capital sentencing proceeding. Therefore, we reaffirm our prior decisions and hold that polygraph examinations are unreliable and inadmissible. Consequently, polygraph examination results, testimony on such results, or testimony regarding a defendant's willingness or refusal to submit to a polygraph examination is not admissible during capital or non-capital sentencing hearings.

Pierce, 138 S.W.3d at 826.



The State sought to meet its burden in the present case by offering inadmissible evidence that Mr. Sudderth did not pass a polygraph.  An inherently unreliable polygraph examination is no more probative of truthfulness when offered by the State to show beyond a reasonable doubt that Mr. Sudderth's immunity agreement is invalid, than when offered by the State at the sentencing hearing in Pierce to show by a preponderance of evidence that the defendant was not a suitable candidate for probation.  



The Court in Howington noted that while immunity agreements are to be construed under the law of contracts, an immunity agreement is "different from the average commercial contract as it involves a criminal prosecution where due process rights must be fiercely protected."  Howington, 907 S.W.2d at 409.  Because T.R.Evid. Rule 402 applies to civil contract disputes, it must certainly apply to proceedings to enforce an immunity agreement in a criminal case, particularly in a capital murder prosecution, where trial courts are directed to apply a heightened standard of due process of law.  State v. Terry, 813 S.W.2d 420, 425 (Tenn. 1991); State v. Black, 815 S.W.2d 166 (Tenn. 1991); Johnson v. State, 797 S.W.2d 578 (Tenn. 1990); Spaziano v. Florida, 468 U.S. 447 (1984); Parker v. Dagger, 498 U.S. 308, 111 S.Ct. 731, 112 L.Ed.2d 812 (1991).



After Pierce, an inherently unreliable polygraph examination cannot be a material condition to a contract in criminal proceedings where a person’s life or liberty depends on its outcome.  On this point, Mr. Sudderth agrees with the District Attorney Pro Tem prosecuting this case:

MR. WELLS:  And I would point out again in connection with some of the statements made by Mr. Moncier this was an agreement that was not entered into—into with anyone by myself nor would I because I personally feel that—like the courts of this country, that polygraph examinations are inherently unreliable to the point that they should not be the basis of making a decision one way or another in a case like this.

T.E. Vol 1/II pp 44-45. 



Alternatively, after Pierce, a condition that a person pass a polygraph to obtain immunity is unenforceable because the State cannot introduce the results of the polygraph to establish beyond a reasonable doubt a breach of the agreement.

II.
Dismissal is required because Mr. Sudderth has now passed an FBI Polygraph examination administered after the Interlocutory Judgment of the Court of Appeals was entered.



After receipt of the Court of Appeals’ Opinion and Judgment entered May 18, 2004, Mr. Sudderth learned that Richard F. Qulia had recently retired as the FBI polygrapher for the Knoxville District.  Attached hereto is the Affidavit and Polygraph Report of Mr. Qulia.



Mr. Qulia testifies that he retired from the FBI on January 23, 2004, nearly 3 months after oral argument of this case in the Court of Appeals.  On May 27, 2004, just five months after his retirement, Mr. Qulia conducted a polygraph examination of Mr. Sudderth pursuant to all FBI procedures and standards.  The Charts were then scored according to all FBI polygraph procedures and standards.  No deception by Mr. Sudderth was indicated in response to the relevant questions about the death of Gary Huskey.  According to this polygraph, Mr. Sudderth was truthful in the information he had provided to authorities about the death of Gary Huskey.  In the language of the April 9, 1998 immunity agreement, Mr. Sudderth has passed an FBI polygraph examination.



Mr. Sudderth is entitled to immunity and this case must be dismissed because Mr. Sudderth has now fully satisfied the condition that he pass an FBI Polygraph examination.  

III.
Dismissal is required because the fact the examination by Richard Qulia was conducted five months after his retirement from the FBI is not material.  



Without the benefit of this Court's opinion in Pierce, the Court of Appeals affirmed this Court’s conclusion that the requirement of an "FBI" polygrapher was so material as to justify the potential forfeiture of Mr. Sudderth's life.  After Pierce and Mr. Sudderth’s subsequent polygraph by Richard Qulia, the most that could be said about Mr. Sudderth’s first polygraph examination is that the State was temporarily deprived of “inherently unreliable” assurances that the defendant’s responses were truthful. 



Assuming Mr. Sudderth remains in breach of the immunity agreement, that breach is now reduced to the fact that Richard Qulia retired from the FBI five months before conducting the examination.  That inconsequential fact cannot be construed as a material condition precedent of the immunity agreement.

The following principles guide our decision: First, in contract law there is a general preference against finding a term to be a condition precedent. Specifically, the Restatement says, ‘In resolving doubts as to whether an event is made a condition of an obligor's duty, and as to the nature of such an event, an interpretation is preferred that will reduce the obligee's risk of forfeiture, unless the event is within the obligee's control or the circumstances indicate that he has assumed the risk’.

State v. Howington, 907 S.W.2d 403, 409 (Tenn. 1995).



The Howington Court identified five factors for determining whether a condition is material.  Id. at 408.  Now that Mr. Sudderth has passed an FBI polygraph, this Court must again apply the Howington factors for determining whether he remains in material breach of the immunity agreement.  Mr. Sudderth will address these factors seriatim:

(a) the extent to which the injured party will be deprived of the benefit which he reasonably expected; 



In its opinion, the Court of Appeals observed that at a hearing on March 5, 2002, the State agreed that it would be proper in connection with the immunity agreement that was entered into previously to have [the defendant] reexamined by the FBI by another FBI polygrapher.  152 S.W.3d at 31 (bracketed insert in original).  The Court also observed that the State's request for re-testing of the defendant was denied by the FBI.  Id.  



It was apparently intended by the amended immunity agreement that the State would receive some assurance through a re-test by an FBI polygrapher that Mr. Sudderth's statements were truthful.  The State waived any injury from the first defective and inconclusive polygraph by amending the immunity agreement to permit a subsequent polygraph.



Mr. Sudderth has now passed two polygraphs, including an FBI polygraph.  The results of the first polygraph will never harm a prosecution of Chris Knighton for the murder of Gary Huskey or a retrial of AC Copeland, because it is well established in Tennessee that the results of a polygraph test are not admissible in evidence.  State v. Pierce, 138 S.W.3d 820 (Tenn. 2004).  The inconclusive result on the first test, assuming it was inconclusive and not passing, no longer constitutes an injury to the State.  



Moreover, there is ample evidence in the record that corroborates and is entirely consistent with Mr. Sudderth’s statements provided to Blount County investigators pertaining to the death of Gary Huskey.  [T.E. Exhibit 3].  Detective Manuel acknowledged that Blount County investigators had statements from witnesses that they were present when Christopher Knighton killed Gary Huskey.  T.E. Vol 2/III pp 177-178.  



This corroborating evidence provided the State substantial assurance that the Mr. Sudderth’s statements were truthful.  As noted in Mr. Qulia's Polygraph Report, Mr. Sudderth provided essentially identical information in his statements to authorities concerning what he had overheard Chris Knighton say.  Specifically, while at a neighborhood bar called Jack's, Mr. Sudderth heard Chris Knighton say words to the effect that "he shot that white boy."


In contrast, the State has offered no evidence tending to suggest that Mr. Sudderth's statements were untruthful.  



Under these circumstances, it is difficult to perceive of the State as an "injured party" at all.  The State has certainly not been deprived of any benefit which it reasonably expected.  

(b) the extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived; 



The State waived any injury from the first defective and inconclusive polygraph by amending the immunity agreement to permit a subsequent polygraph.  The State cannot demonstrate beyond a reasonable doubt that it has not been fully compensated by the subsequent polygraphs for the fact that the first defective polygraph was inconclusive.  

(c) the extent to which the party failing to perform or to offer to perform will suffer forfeiture; 



No forfeiture under this Howington factor could ever be greater than the forfeiture of immunity in a death penalty case.  
(d) the likelihood that the party failing to perform or to offer to perform will cure his failure, taking account of all the circumstances including any reasonable assurances; 



Mr. Sudderth is not only likely to cure the defective, inconclusive polygraph, he has done so by successfully passing two  polygraph examinations, including one administered according the standards applicable to FBI polygraph examinations by an examiner who retired from the FBI only five months earlier.  
(e) the extent to which the behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing.



The State cannot show beyond a reasonable doubt that Mr. Sudderth's behavior failed to comport with standards of good faith and fair dealing, as the State offered no such evidence.  The State presented no evidence that Mr. Sudderth was untruthful.  The defects in the first FBI polygraph examination were certainly beyond Mr. Sudderth's control.  


Mr. Sudderth acted in the utmost good faith to uphold his agreement by independently seeking a polygraph by an FBI polygrapher.
IV.
Dismissal is required pursuant to the doctrines of (1) impossibility of performance and (2) reformation for mutual mistake.



The condition that the polygraph be performed "by the FBI" should be excused for impossibility.

[F]ailure to perform a contract is excused if performance becomes impossible due to a cause not attributable to the non-performing party and the impossibility is "not among the probable contingencies which a man of ordinary prudence should have foreseen and provided for." Wilson v. Page, 325 S.W.2d 294, 298 (Tenn.Ct.App. 1958)(italics omitted). "In the construction context, we have imposed upon contractors the obligation to give their subcontractors a reasonable opportunity to perform." McClain, 806 S.W.2d at 198. Non- performance will not be excused, however, if the impossibility should have been foreseen and considered when entering into the contract. Wilson, 325 S.W.2d at 298.

Groner v. On-Site Grading, Inc.  2000 WL 502843, *4  (Tenn.Ct.App. 2000).



Likewise, the condition that the polygraph be performed "by the FBI" should be reformed for mutual mistake.  At the time of the amended agreement, the parties obviously believed the FBI would perform a re-test.  The amended agreement was formed based upon a mutual mistake of fact.  

Written contracts and instruments may be reformed upon a showing of a mutual mistake or fraud. Pierce v. Flynn, 656 S.W.2d 42, 46 (Tenn.Ct.App. 1983).  To be subject to correction, the mistake in the instrument must have been mutual or there must have been a mistake of one party influenced by the fraud of the other. Id. In order to reform an instrument based upon mutual mistake, evidence must be clear, cogent and convincing. 

Rentenbach Engineering Co. v. General Realty Lt., 707 S.W.2d 524, 527 (Tenn.Ct.App. 1985).
The reformation of a contract is an equitable remedy applicable to insurance contracts, like other types of contracts, where there is a mutual mistake of the parties. Cincinnati Insurance Co. v. Post, 747 S.W.2d 777 (Tenn.1988); Pierce v. Flynn, 656 S.W.2d 42 (Tenn.App.1983); African Trading Int'l, Inc. v. Fireman's Fund Ins. Co., 583 S.W.2d 607 (Tenn.App. 1979). A party seeking reformation must prove the grounds therefor by clear and convincing evidence.  Cincinnati Insurance Co. v. Post, 747 S.W.2d 781; Rentenbach Engineering Co. v. General Realty Ltd., 707 S.W.2d 524, 527 (Tenn.App. 1985). The remedy of reformation provides an equitable means to carry out the true intent of the parties where it is clear the contract, as written, does not accurately reflect that intent. See Vakil v. Idnani, 748 S.W.2d 196 (Tenn.App. 1987). Obviously, reformation by the Court to rewrite the contract necessitates that the intent of both parties be clear and be the same. Where there has been a meeting of the minds as to a contract, but the written instrument does not express what was really intended by the parties, the instrument may be reformed to conform to the agreement according to the intention of the parties. Cincinnati Insurance Co. v. Post, 747 S.W.2d 777 (Tenn. 1988); Walker v. Walker, 2 Tenn. Ct.App. 279 (1925).

Russell v. Security Ins. Inc., 1999 WL 74787 (TennApp.1999).



It would be grossly inequitable, and contrary to all contract authorities and principles, that Mr. Sudderth's immunity would be forfeited because of a mutual mistake as to the possibility of having an agent conduct the re-test while currently employed by the FBI.  The State received no less assurances that Mr. Sudderth's statements were truthful through a re-test of the polygraph five months after Richard Qulia’s retirement.  



Respectfully submitted this the ____ day of August, 2005.







_____________________________








HERBERT S. MONCIER

Herbert S. Moncier

Attorney at Law

Suite 775, Bank of America Building

550 Main Avenue

Knoxville, Tennessee 37902

(865)546-7746

BPR # 1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the office of the District Attorney General for Blount County, Tennessee, this the ____ day of August, 2005.
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