IN THE CIRCUIT COURT FOR BLOUNT COUNTY, TENNESSEE

STATE OF TENNESSEE



)








)








)








)

vs.






)
No.
12721








)








)








)

REGINALD STACY SUDDERTH


)

Defense Motion No: 906

Motion For An Impartial Appointment

 Of A District Attorney Pro Tem

And

Motion To Be Present And Participate In Any Communications Regarding Appointment Of A District Attorney Pro Tem

And

Motion That All Proceedings Regarding The Appointment Of A District Attorney Pro Tem Be On The Record



Come now Defendant, by and through counsel and moves the Court to appoint an impartial district attorney pro tem.  This being a first degree murder case, the district attorney appointed pro tem will make a unilateral decision, not presently reviewable by any judicial officer, as to whether or not to seek the death penalty against Defendant Sudderth.  The selection of the district attorney general pro tem is critical to whether Mr. Sudderth will face a potential punishment of death or not.  A heightened sense of due process must be applied in the procedures utilized to select a district attorney pro tem.



Defendant Sudderth submits a news article quoting the District Attorney for Blount County that he has requested that the District Attorney General's Conference appoint a District Attorney General pro tem.  The District Attorney General's Conference has no authority to appoint a district attorney general pro tem.  Further, the District Attorney General's Conference is not neutral and detached to make recommendations to the court for the appointment.



Defendant Sudderth objects to and moves that the District Attorney's Conference not participate in this appointment process.  Defendant Sudderth objects to the District Attorney General’s Conference having any impute into the selection or appointment of a attorney general pro tem.  Delegating to the District Attorney General’s conference to select an appointment assures a prosecutor who is predisposed to pursue a death penalty case or strongly supports the death penalty as contrasted to a prosecutor who seeks to avoid pursuing the death penalty or who may be opposed to the death penalty.  



Further, the District Attorney General’s conference has no appointment powers and can only seek “volunteers” for the appointment.  A person who “volunteers” is more predisposed to prosecute the case as a capital case that a prosecutor who is required to review the case on the merits as though the case had occurred in that prosecutors jurisdiction.



Defendant Sudderth asserts that permitting the District Attorney General's conference to select or make recommendations for the selection of a district attorney pro tem denies Defendant Sudderth due process of law and a fair trial guaranteed by the Fifth, Sixth and Fourteenth Amendments to the Untied States Constitution and Article 1, Sections 8 and 17 of the Tennessee Constitution.  



Defendant Sudderth moves to participate in any communications by the Court with any person concerning the selection and appointment of a district attorney pro tem; Defendant moves to participate in any selection; Defendant Sudderth moves to be permitted to voir dire any prospective appointees; and Defendant Sudderth moves for all communications with persons concerning the selection and appointment of a district attorney pro tem be on the record.  See Supreme Court Rule 10, Canon 3 B.(7); T.C.A. § 40-14-307(a).



Defendant Sudderth submits that the impartial and neutral process for this Court to appoint a district attorney general pro tem is to take all elected district attorney’s across the State of Tennessee and draw from that pool an appointment in this case.



This ____ day of October 2001.







___________________________







HERBERT S. MONCIER







Attorney for Defendant

Herbert S. Moncier

Suite 775, Bank of America Center.

550 Main Avenue

Knoxville, Tennessee  37902

(865)546-7746

BPR #1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the office of the District Attorney General for Blount County, Tennessee, this the ____ day of October 2001.







___________________________







HERBERT S. MONCIER

