IN THE CIRCUIT COURT FOR BLOUNT COUNTY, TENNESSEE

STATE OF TENNESSEE



)








)








)








)

vs.






)
No.
C-12721








)








)

REGINALD STACY SUDDERTH


)

Defendants Motion No: 08

Defendant’s Motion To Dismiss For Prosecutorial Misconduct 



Now comes the Defendant Reginald Stacy Sudderth, and moves this Court to dismiss the charges against him, and for his cause says that following.



The Office of the District Attorney of Blount County has at the very least suborned perjured testimony, and at most manufactured false testimony through their key witness in this case, Ashley James.



The Office of the District Attorney of Blount County has elected not to prosecute known drug dealer, Myron Kellogg in order to secure testimony, albeit false testimony, against the defendant Reginald Stacy Sudderth.



The Office of the District Attorney of Blount County held Reginald Stacy Sudderth in custody for three months with out bail, on a bailable offense.  Only after Mr. Sudderth’s attorney sought a bail hearing did the District Attorney’s office put down a 12.3(b) notice of death.



The Office of the District Attorney of Blount County obviously has some hidden agenda in persecuting Mr. Sudderth.  While it is the duty of this office to prosecute persons who commit crimes against the state, they are not allowed to travel beyond the bounds of the laws of Tennessee or the Constitution of the United States in order to prosecute a person who they only believe has committed a crime.



The Supreme Court of Tennessee has described the District Attorney General as “an elected constitutional officer whose function is to prosecute criminal offenses in his or her circuit or district.  Ramsey v. Town of Oliver Springs, 998 S.W.2d 207, 209 (Tenn.1999).  Tenn.Code Ann. § 8-7-103(1) states that the District Attorney General "[s]hall prosecute in the courts of the district all violations of the state criminal statutes and perform all prosecutorial functions attendant thereto . . .." (1993 and Supp.1999).  


The proper role of the prosecutor in our criminal justice system has been addressed on numerous occasions by various courts and ethical rules.  As early as 1816, the Tennessee Supreme Court said that a prosecutor is to judge between the people and the government;  he is to be the safeguard of the one and the advocate of the rights of the other;  he ought not to suffer the innocent to be oppressed or vexatiously harassed any more than those who deserve prosecution to escape;  he is to pursue guilt;  he is to protect innocence; he is to judge of circumstances, and, according to their true complexion, to combine the public welfare and the safety of the citizens, preserving both and not impairing either. Foute v. State, 4 Tenn. 98 (1816).  



The United States Supreme Court has said that a prosecutor “is the representative not of an ordinary party to a controversy, but of a sovereignty whose obligation to govern impartially is as compelling as its obligation to govern at all;  and whose interest, therefore, in a criminal prosecution is not that it shall win a case, but that justice shall be done.  As such, he is in a peculiar and very definite sense the servant of the law the twofold aim of which is that guilt shall not escape or innocence suffer.  He may prosecute with earnestness and vigor--indeed, he should do so.  But, while he may strike hard blows, he is not at liberty to strike foul ones.  Berger v. United States, 295 U.S. 78, 88, 55 S.Ct. 629, 633, 79 L.Ed. 1314 (1935).



These principles are likewise embodied within the ethical considerations of the Model Code of Professional Responsibility governing the conduct of prosecutors:

The responsibility of a public prosecutor differs from that of the usual advocate;  his duty is to seek justice, not merely to convict.  This special duty exists because:  (1) the prosecutor represents the sovereign and therefore should use restraint in the discretionary exercise of governmental powers, such as in the selection of cases to prosecute;  (2) during trial the prosecutor is not only an advocate but also may make decisions normally made by an individual client, and those affecting the public interest should be fair to all;  and (3) in our system of criminal justice the accused is to be given the benefit of all reasonable doubts.  



Tenn. R. Sup.Ct. 8, EC 7-13;  see ABA Standards for Criminal Justice, Standard 3-1.1(c) (1979) ("[T]he duty of the prosecutor is to seek justice, not merely to convict.").  



The Model Code also discusses the differences in the role of the prosecutor from that of the private attorney:

With respect to evidence and witnesses, the prosecutor has responsibilities different from those of a lawyer in private practice;  the prosecutor should make timely disclosure to the defense of available evidence, known to the prosecutor, that tends to negate the guilt of the accused, mitigate the degree of the offense, or reduce the punishment.  Further, a prosecutor should not intentionally avoid pursuit of evidence merely because the prosecutor believes it will damage the prosecutor's case or aid the accused.  

Tenn. R. Sup.Ct. 8, EC 7-13.



In Mr. Sudderth’s case, the District Attorneys of Blount County have crossed the boundaries of zealous advocacy into the area malicious prosecution.  They have definitely stuck foul blows.  They went pass the point of not providing the favorable evidence that Ashley James possessed; they threatened her with jail, through a conduit, and coached her until she learned the testimony that they wanted her to give.


Prosecutors are expected to be impartial in the sense that they must seek the truth and not merely obtain convictions.  They are also to be impartial in the sense that charging decisions should be based upon the evidence, without discrimination or bias for or against any groups or individuals.  Yet, at the same time, they are expected to prosecute criminal offenses with zeal and vigor, but only within the bounds of the law and professional conduct.  See Berger, 295 U.S. at 88, 55 S.Ct. at 633.



The District Attorneys in this case are not prosecuting on the evidence as it exists.  They are manufacturing evidence to prosecute and convict an individual whom they have decided is connected to the murder of Andre Jackson.  In order to achieve their goal they have harassed, threaten and coaxed witnesses to commit perjury.  Their actions exceed both ethical and legal bounds of prosecution.



For the forgoing reasons, the indictment against the defendant Reginal Stacy Sudderth should be dimissed.

Submitted this ____ day of May, 2001.








HERBERT S. MONCIER








Attorney for Defendant
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I hereby certify that a true and correct copy of the foregoing has been faxed and mailed to the District Attorney for Blount County, Tennessee this the ___ day of May, 2001.
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