IN THE CRIMINAL COURT FOR KNOX COUNTY, TENNESSEE
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REGINALD STACY SUDDERTH


)

Defense Motion No: 912

Defendant Sudderth’s Motion To Dismiss

 For Prosecutorial Misconduct



Defendant Sudderth moves to dismiss the indictment for prosecutorial misconduct.

Summary of Argument



Defendant will first address legal standards. 



Defendant will then set out multiple acts beginning with the promise of immunity in 1998 and continuing through the present.



Defendant asserts that the actions of prosecutors and investigators separately and collectively require this case be dismissed.



Documents supporting this motion will be filed with a Notice of Filing.



As to any assertions that are contested by the prosecution, Defendant requests an evidentiary hearing.

Standard

1. Tennessee law for dismissal for prosecutorial misconduct has developed from State v. Culbreath, 30 S.W.3d 309, 317 (Tenn.2000).

We initially observe that dismissal of an otherwise valid indictment returned by a grand jury is a little-used remedy for prosecutorial misconduct. See United States v. Williams, 504 U.S. 36, 54, 112 S.Ct. 1735, 1746, 118 L.Ed.2d 352 (1992). It may be appropriate, however, where prosecutorial misconduct denies a defendant the constitutional right to due process. See United States v. Carrasco, 786 F.2d 1452, 1455 (9th Cir.1986); People v. Torres, 245 Ill.App.3d 297, 184 Ill.Dec. 311, 613 N.E.2d 338, 340 (1993). Moreover, dismissal of an indictment may be appropriate under a court's general supervisory authority where prosecutorial misconduct, while short of constitutional error, has prejudiced a defendant or affected the charging decision by the grand jury. Bank of Nova Scotia v. United States, 487 U.S. 250, 108 S.Ct. 2369, 101 L.Ed.2d 228 (1988).

A citizen has the right to due process of law under the Fourteenth Amendment to the United States Constitution and under the “law of the land” provision of article I, section 8 of the Tennessee Constitution. As we have often observed, “United States Supreme Court interpretations of the due process clauses of the United States Constitution only establish a minimum level of protection, and this Court, as final arbiter of the Tennessee Constitution, is always free to expand the minimum level of protection mandated by the federal constitution.” Burford v. State, 845 S.W.2d 204, 207 (Tenn.1992); see also City of White House v. Whitley, 979 S.W.2d 262, 268 (Tenn.1998) ( “Although we may not restrict the protections afforded by the federal constitution, we may interpret the Tennessee Constitution to impose higher standards and stronger protections”).

2. The most recent discussion of dismissal for prosecutorial misconduct after Culbreath the Court of Criminial Appeals in the unreported opinion in State v. Sanders, not Reported in S.W.3d, 2002 WL 31051628, Tenn.Crim.App., August 30, 2002 stated: 

However, we note that the specific factual issue of whether dismissal of an indictment is appropriate where the prosecution submits perjured testimony to the grand jury has not been squarely addressed by the Tennessee Supreme Court.

We conclude that the holding in Culbreath extends to a situation where an indictment is knowingly or intentionally secured by submitting perjured testimony to the grand jury because, depending on the specific facts of the case, such misconduct could prejudice a defendant and/or affect the grand jury's charging decision.  The court in Claiborne squarely addressed this issue and pointed out that the reasoning for dismissing an indictment based upon a prosecutor's knowing submission of perjured testimony to the grand jury is because “such conduct is arbitrary and capricious and therefore violates due process or that such conduct must be condemned in the exercise of the courts' supervisory powers.” Claiborne, 765 F.2d at 791 (citing United States v. Al Mudarris, 695 F.2d 1182, 1185 (9th Cir.1983), cert. denied,461 U.S. 932, 103 S.Ct. 2097, 77 L.Ed.2d 305)). Like our supreme court's holding in Culbreath, which requires that prosecutorial misconduct result in prejudice or affect the grand jury's charging decision before dismissal is appropriate, the Claiborne court required a defendant to demonstrate that the perjured testimony was material to justify dismissal of the indictment. Id. (citing United States v. Bracy, 566 F.2d 649, 655 (9th Cir.1977), cert. denied,439 U.S. 818, 99 S.Ct. 79, 58 L.Ed.2d 109 (1978); United States v. Bowers, 534 F.2d 186, 193 (9th Cir.1976) (per curiam), cert. denied,429 U.S. 942, 97 S.Ct. 360, 50 L.Ed.2d 311; Coppedge v. United States, 311 F.2d 128, 132 (D.C.Cir.1962)).

Relying on our supreme court's holding in Culbreath and considering the holding in Claiborne for guidance, we conclude that an indictment may be dismissed if the prosecution knowingly or intentionally submits perjured testimony to the grand jury. However, the defendant must demonstrate that the perjured testimony actually prejudiced the defendant or affected the grand jury's charging decision. See Culbreath, 30 S.W.3d at 317. Moreover, the defendant must demonstrate that the prosecution submitted the perjured testimony intentionally or knowingly, otherwise the prosecution's conduct cannot be said to be “the sort of flagrant misconduct required to justify dismissal of the indictment under the Due Process Clause or [the court's] supervisory powers.” Claiborne, 765 F.2d at 792.
Specifications Requiring Dismissal

3. The following specifications are listed in the chronological order in which they occurred.  All of the acts prior to the appointment of DAPT Wells in 2002 were done by the Blount County District Attorney office in conjunction with the Blount County Sheriff’s Department.

I.
Immunity-Polygraph

4. Blount County District Attorney General Mike Flynn made a written agreement with Defendant Sudderth on April 8, 1998 to grant Mr. Sudderth immunity in this case if Mr. Sudderth provided information about the murder of Gary Huskey and passed an FBI polygraph.

5. Mr. Sudderth provided Blount County the information about the murder of Gary Huskey.

6. Blount County caused FBI Agent Jerry Richards to perform the polygraph examination on April 15, 1998.

7. Under the pretext of conducting a polygraph about the killing of Gary Huskey, Blount County Detectives caused FBI Agent Richards to interrogate and obtain a statement from Mr. Sudderth about the facts surrounding this case without Mr. Sudderth’s lawyer being present.

8. FBI Agent Richards told Mr. Sudderth that he did not do so well on the test.

9. FBI Agent Richards told Mr. Sudderth he would do another polygraph because of problems during the first polygraph.

10. Mr. Sudderth requested another polygraph shortly after the first polygraph.

11. DA Flynn refused Mr. Sudderth another polygraph because DA Flynn said Sudderth failed the first polygraph.

II.
Witness Manipulation

12. Mr. Sudderth was not charged in 1998 in the death of Andre Jackson but was listed as a witness for the State to testify against A. C. Copeland until the trial of A. C. Copeland that began in early July 2000.

13. Myron Kellogg was a cooperating informant working for Captain Ron Talbott of the Blount County Drug Task force.

14. In late 1999 or early 2000 Myron Kellogg was arrested for drug charges.

15. In January 2000 Myron Kellogg provided Ron Talbott approximately four pages of notes pertaining to what his girlfriend Ashley James had allegedly told Myron Kellogg about the murder of Andre Jackson.

16. The notes of Ron Talbott were provided to FBI Agent Juanita Walls who had them typed into a FBI report.

17. Myron Kellogg called his girlfriend Ashley James to get her to help him get out of jail by backing up his story to Captain Talbott.

18. Ashley James refused.

19. In June 2000 Myron Kellogg took Blount County Detective Bill Manuel to Ashley James for the purpose of getting Ashley James to talk to Detective Manuel.

20. Ashley James talked to Detective Manuel.

21. Ashley James later talked to Blount County Assistant District Attorneys Ed Bailey and Kirk Andrews.

22. On June 30, 2000 the Blount County District Attorney’s office presented Detective Manuel to the Blount County Grand Jury to testify as to Ashley James’ statements to obtain a presentment against Stacy Sudderth charging Mr. Sudderth with capital murder.

23. Detective Manuel has testified under oath that he was the only witness to testify before the grand jury to obtain the indictment against Defendant Sudderth.

24. Detective Manuel has testified under oath that he testified before the grand jury to statements of Ashley James.

25. The allegations of the indictment based solely on Detective Manuel’s testimony are substantially different, and are in conflict with, the statement of Myron Kellogg in January 2000 to Captain Talbott as to what Ashley James told Mr. Kellogg.

26. Ashley James testified in early July 2000 in the trial of A. C. Copeland.

27. The testimony of Ashley James at the trial of A. C. Copeland is different from the allegations of the indictment returned a week before based on the testimony of Detective Manuel as to what Ashley James told him.

28. ADAGs Bailey and Andrews had spoken to Ashley James before the Sudderth grand jury proceeding.

29. ADAGs Bailey and Andrews presented Ms. James testimony a week later in the A. C. Copeland trial.

30. The affidavit of Ron Lax is of an interview with Ashely James on April 3, 2001 in Memphis Tennessee wherein Ashley James stated (1) she was forced to testify in July 2000; (2) she was told by Blount Count Sheriff Detective Bill Manuel that if she did not testify she would go to jail but that if she did testify she would be fine; (3) that prior to her testimony in July 2000 she rehearsed and practiced her testimony on at least two occasions with the prosecutors Kirk Andrews and Ed Bailey; Prior to her testimony in July 2000 she was told by the prosecutors what emotions to show during her testimony; (4) prior to her testimony Kirk Andrews asked her to cry during her testimony but she did not do so (5) Myron  Kellogg called her from jail prior to July 2000 and begged her to testify against Stacy Sudderth; (6) Myron  Kellogg continues to call her and tell her she is needed to testify against Stacy Sudderth; (7) Myron  Kellogg introduced her to drugs when she was 20 years old and was giving it to her for free; (8) She became dependant on drugs Myron  Kellogg was providing her; (9) Myron  Kellogg provided her drugs on three occasions while she was in protective custody of the Blount County Sheriff’s Department waiting to testify in July 2000; (10) the people she was in protective custody in July 2000 knew Myron  Kellogg was providing her drugs; (11) the people she was in protective custody while waiting to testify in the A. C. Copeland trial gave her messages to call Myron  Kellogg; (12) Myron  Kellogg had relatives with the Blount County Sheriff’s Department that relayed her messages while in protective custody from Myron  Kellogg; (13) Ed Bailey and Kirk Andrews knew Myron  Kellogg was providing her cocaine; (14) Ed Bailey and Kirk Andrews wanted her to testify to what Myron Kellogg said happened not what she (Ashley James) said happened; and (15) She was told by Ed Bailey and Kirk Andrews that it would be in her best interest not to talk to the defense attorneys.

III.
Failure To Correct FBI Mistake Or Provide An Opportunity To Comply With Immunity Agreement

31. After ADAGs Bailey and Andrews were disqualified because of the Ashley James interview it was learned that FBI Richards report to Blount County DA Mike Flynn that Defendant Sudderth failed the April 15, 1998 polygraph examination about Gary Huskey was incorrect.

32. It was also learned that the FBI scores polygraphs differently than all other American Paleographers.

33. It was learned that under the FBI scoring method Mr. Sudderth was “inconclusive” and according to FBI procedure Mr. Sudderth would be given a second polygraph as had been offered by FBI Richards in 1998 but denied Mr. Sudderth by DA Flynn.

34. It was learned that under the American Polygraph Association standards Defendant Sudderth passed the April 15, 1998 FBI polygraph.

35. After these discoveries, DAPT Wells agreed for the FBI to conduct a second polygraph and it was scheduled.

36. DAPT Wells then informed the defense that the FBI had decided not to conduct a second polygraph.

37. After the FBI refused to perform a second polygraph at the request of the state, DAPT Wells refused to designate a non-FBI polygraph examiner to perform a new test.

38. After an evidentiary hearing Judge Weatherford found that no one could pass the FBI polygraph examination under the conditions imposed on Defendant Sudderth on April 15, 1998.

39. Mr. Sudderth took a second polygraph and passed.

40. Mr. Sudderth took a third polygraph examination by a FBI agent who had retired months earlier under FBI standards that was graded according to FBI standards and passed.

41. DAPT Wells continues to rely on the April 15, 1998 polygraph to forfeit and not honor Mr. Sudderth’s immunity in this case because Mr. Sudderth did not “pass” the polygraph when in truth and fact DAPT Wells knows the FBI polygraph examiner made a mistake; the FBI agent  incorrectly reported Mr. Sudderth failed the April 15, 1998 polygraph; the FBI offered to give Mr. Sudderth another polygraph in 1998 but DA Flynn refused because of the mistake made in the FBI report; Mr. Sudderth passed a subsequent polygraph by a nationally accredited examiner; and Mr. Sudderth passed a third polygraph by a FBI retired agent who conducted and graded the examination according to FBI standards.

42. DAPT Wells refuses to designate a non-FBI polygraph examiner to provide Defendant Sudderth an opportunity to comply with his agreement of immunity.

IV.
Failure To Provide Discovery and Favorable Evidence

43. In 2005 DAPT Wells met with FBI Agent Juanita Walls and an Assistant United States Attorney and requested and was provided information obtained by the FBI from a witness the State intends to call to testify against Defendant Sudderth.

44. DAPT Wells refuses to review files of cooperating agencies for discovery or disclosure taking the position that those files are not in his possession and that if the defense wants materials from those files it is the defendant’s obligation to get them.

45. Approximately four banker boxes of records responsive to Defendant Sudderth’s December 20, 2005 subpoena to the Blount County Sheriff’s Department were produced after initial motions to quash on January 9 and 10, 2006.

46. Upon being permitted to examine the Blount County Sheriff’s Department on January 24, 2006 the undersigned learned the following that had previously been withheld because DAPT Wells was of the view that it was not his obligation to review that file.

47. DAPT Wells made representations to the Court on January 9 and 10, 2006 based on information he was told by Blount County officials that Christopher Knighten and A. C. Copeland are no longer suspects in the Gary Huskey murder.

48. Upon being permitted to examine the Gary Huskey murder file the statements related by DAPT Wells from the Blount County Sheriff’s Department are untrue.

V.
Failure To Prosecute Christopher Knighten For Murder Of Gary Huskey To Protect Christopher Knighten As A State Witness Against Defendant Sudderth

49. Ample evidence is in the Gary Huskey murder file to indict Christopher Knighten for the murder of Gary Huskey.

50. Blount County has not indicted Christopher Knighten for the murder of Gary Huskey because to do so would accredit the information Defendant Sudderth provided Blount County in return for his immunity agreement.

51. Blount County has not indicted Christopher Knighten for the murder of Gary Huskey because to do so would discredit Christopher Knighten as a witness against Stacy Sudderth.

VI. False Testimony And Withholding Evidence

52. For background as this Court knows, A. C. Copeland was sentenced to death upon a verdict of a jury; Mr. Copeland’s conviction was appealed to the Tennessee Court of Criminal Appeals in CCA E2002-01123-CCA-R3-DD; an opinion of the Court of Criminal Appeals was fled on August 27, 2005 reported at 2005 WL 2000817; the Court of Criminal Appeals remanded Mr. Copeland’s case to this Court for additional findings; the State of Tennessee filed a T.R.A.P. Rule 11 petition to the Tennessee Supreme Court for permission to appeal from the opinion of the Court of Criminal Appeals; and the State’s T.R.A.P. Rule 11 Petition is pending in the Tennessee Supreme Court.

53.  The trial of Defendant Sudderth, was set for January 9, 2005 before Judge Weatherford.

54.  In preparation for the January 9, 2006 trial the undersigned read and summarized every transcript in State v. Copeland and reviewed every exhibit.  The investigator in State v. Copeland was also an investigator for Mr. Sudderth; Counsel had knowledge of what was provided the defense attorneys in State v. Copeland; and Counsel conferred with A. C. Copeland’s trial counsel and appellate counsel in preparing for the January 9, 2006 trial of State v. Sudderth.

55.  DAPR Wells, took the position through January 9, 2006 that records of state agencies, and federal agencies working in joint investigations with state agencies, of criminal activity of State’s witnesses were not in his possession and he had no duty to review those records for any discoverable/disclosable records under T.R.Crim.P. Rule 16(a)(1)(C) or Johnson v. State/Brady-Kyles. 

56. The undersigned was aware from reading the record in State v. Copeland that a number of the State’s witnesses had both state and federal criminal conduct and/or had cooperated with both state and federal agencies for which there were records material to preparing a challenge their testimony under T.R.E. Rules 608, 609, 613, 616, and 617 existed. 

57. During December 2005 Counsel learned that several of the State’s witnesses had been involved in, and/or convicted of, both state and federal crimes since the State v. Copeland trial in 2000 and that records of that conduct had not been provided the defense. 

58. As this new information was learned, District Attorney pro tem H. Greeley Wells, Jr. continued to assert he did not have the records in his possession and that if Counsel wanted the records, Counsel should obtain them from the various state or federal agencies who had custody of the records.

59.  The undersigned issued T.R.Crim.P. Rule 17(c) subpoenas for records pertaining to criminal activity of witnesses the state was to call to testify against Mr. Sudderth to the Blount County Probation Office, the Tennessee Department of Probation; the Blount County Circuit Court; the City of Maryville Police Department; the Alcoa Police Department; and the Tennessee Bureau of Investigation.  Each of these agencies promptly complied and provided records material to either locating the witnesses to interview or to mount evidentiary challenges the testimony of those State witnesses.

60.  The undersigned issued T.R.Crim.P. Rule 17(c) subpoenas for records pertaining to criminal activity of witnesses the state was to call to testify against Mr. Sudderth to the Blount County Sheriff; the Blount County Judicial Drug Task Force; the Knox County Sheriff; the Federal Bureau of Investigation; the Drug Enforcement Agency; and the United States Probation office.  Each of these agencies refused to provide the records and instead filed motions to quash the subpoenas.

61.  On January 9th and 10th 2006 the motions to quash the subpoenas were heard in State v. Sudderth.

62.  On January 9th, the Knox County Sheriff’s Department withdrew their objections and provided records material to either locating to interview or challenge the testimony of State’s witnesses and the orally asserted a privilege to medical records of three inmates which the undersigned acknowledged and did not contest and those records were reviewed in camera by the Court.

63.  After January 9, 2006, the Blount County Drug Task force produced significant records for the first time pursuant to Mr. Sudderth’s Rule 17(c) subpoena.

64.  On January 10, 2005 the Court in State v. Sudderth took up the motion to quash the subpoena to the Blount County Sheriff’s Department.  The attorney that filed the motion to quash for the BCSD did not appear.

65.  DAPT Wells reviewed the BCSD records; described the records as being contained in four (4) banker boxes; and informed the Court that he did not object to the defense having access to those records.

66.  Counsel was provided the BCSD records on January 10, 2006 and is to review additional records at the BCSD office.

Myron Kellogg

67. Myron Kellogg was a critical witness for the State in State v. Copeland and is a critical witness for the state against Mr. Sudderth.  Four pages of handwritten notes of an interview with Myron Kellogg produced by Captain Ron Talbott of the Blount County Drug Task Force were provided pursuant to the Rule 17(c) subpoena on January 9, 2006.  see Notice of Filing.

68. These notes are of what Myron Kellogg stated State’s witness Ashley James told Mr. Kellogg about the death of Andre Jackson.

69. The notes of Mr. Kellogg’s statement are different from the notes of Mr. Kellogg’s statements that were provided by the State to the defense in State v. Copeland and made as exhibits; are different from the statement of Mr. Kellogg that had been testified to by Blount County Drug Task Force Director Ron Talbott in State v. Copeland; are contrary to the sworn testimony of Myron Kellogg to the jury in State v. Copeland; are contrary to the sworn testimony of Ashley James to the jury in State v. Copeland; and are contrary to the allegations of the presentment brought by the prosecutors ADAG Ed Bailey and ADAG Kirk Andrews, in State v. Copeland against Mr. Sudderth.

70.  To Counsel’s knowledge neither Captain Talbott, or ADAG's Bailey and Andrews in State v. Copeland, provided the notes of the statement of Myron Kellogg under Tab A to the defense in State v. Copeland.

71.  The notes of the statement of Myron Kellogg had not been provided to counsel for Mr. Sudderth by ADAG's Bailey and Andrews or by ADPT Wells or his staff.

72. Based on the allegations contained in the indictment against Mr. Sudderth, ADAG Bailey or Andrews, who presented a case to the Blount County grand jury against Mr. Sudderth on June 30, 2000 provided a different statement of Ashley James than what was recorded in January 2000 and did not disclose the contradictory statements of Myron Kellogg to the grand jury that indicted Mr. Sudderth but disclosed some other information that was different from what Mr. Kellogg said Ms. James said.

Edna Delapp

73. The identification of A. C. Copeland and whether Christopher Knighten was present at the Edna DeLapp house at the time of the shooting of Andre Jackson were core issues of the A. C. Copeland trial presented by Detective Bill Manuel, ADAG Bailey and Andrews in July 2000.

74.  Upon review of the records provided by the BCSD on January 10, 2006, pursuant to the Rule 17(c) subpoena, Counsel found copies of the investigation of Blount County Detective Bill Manuel into the death of Andre Jackson.

75.  In the BCSD records was a transcript of a taped statement of Edna Delapp taken by Detective Manuel on the morning of April 7, 1998 shortly after the events that occurred at her Scenic Drive residence concerning the death of Andre Jackson.

76.  The transcript of Edna Delapp’s statement will be filed with a Notice of Filing.

77.  Counsel was aware from reading the record in response to Mr. Copeland’s Rule 26.2 request for statements of Ms. Delapp in State v. Copeland that ADAG Bailey and Andrews, in the presence of Detective Manuel, told this court, that there was not a recording of the statement of Edna Delapp to Detective Manuel; Detective Manuel testified before the jury that he did not record the statement of Edna Delapp; Detective Manuel testified that he could see in the Delapp house with the lights Edna Delapp said were on at the time of the shooting; and Detective Manuel was allowed to testify that he heard Edna Delapp’s testimony to the jury and that her testimony was substantially the same as Edna Delapp had told him in his interview with her shortly after the shooting.

78.  In the recorded statement Ms. Delapp states inter alia that (1) she believed the person who came to her house that morning was a person who had been their earlier that day who was Christopher Knighton; (2) it was “dark”; (3) she could not identify the whether Andre Jackson or the other person ran into her; and (4) she believed the lights were turned on by her after the shooting.

79.  The transcript of the statement of Edna Delapp obtained by the undersigned pursuant to the subpoena on January 10, 2006 is substantially different from the sworn testimony of Edna Delapp presented by ADAG Bailey and Andrews in State v. Copeland.

80.  The transcript of the statement of Edna Delapp obtained by the undersigned pursuant to the subpoena on January 10, 2006 is substantially different from the sworn testimony of Detective Bill Manuel presented by ADAG Bailey and Andrews in State v. Copeland.

81. Counsel asserts that the newly discovered statements of Edna Delapp were suppressed by the State during the trial of A.C. Copeland were material to the proceedings before this Court and that Blount County Detective Bill Manuel had provided false testimony during the trial of A. C. Copeland shortly after Blount County Detective Bill Manuel had provided testimony to the Blount County Grand Jury against Mr. Sudderth about the statements of Ashely James there were different from the statements related by Myron Kellogg to Captain Talbott and recorded in the FBI 302 by Agent Walls in January 2000.

VII. Benefits To Myron Kellog

82. Benefits were provided to Myron Kellogg by the federal government in his 2005 federal prosecution pertaining to his long standing drug activities that are being withheld from the defense.

Evidentiary Hearing Requested


If any of the foregoing assertions are contested, Defendant Sudderth moves for an evidentiary hearing whereby proof can be offered on each contested fact.

Conclusion



From the beginning in 1998 with the pretextual FBI polygraph in 1998 and breach of the agreement of immunity this case has been plagued with prosecutorial misconduct.



The 1998 polygraph that was so unfair that Judge Weatherford found no one could pass; “mistakes” made by FBI agents reporting results of the 1998 polygraph to DA Flynn; refusals by DA Flynn to permit a second polygraph promised by the FBI; continuing promises by the State between 1998 and 2000 to Sudderth of being a state witness against A. C. Copeland; the Copeland pretrial 2000 handling of Myron Kellogg; the Copeland pretrial threats to Ashley James; false testimony given to the June 30, 2000 Sudderth grand jury; cocaine, information and instructions given to Ashley James in late June and early July 2000 while in “protective custody”; Ashley James accusations against ADAG Bailey and Andrews in 2001; ADAG Bailey and Andrews withholding critical discovery and disclosures; DAPT Wells refusal to review files for discovery or disclosures; refusals by DAPT Wells in 2003 to correct the mistakes of the FBI polygraph in 1998; continued withholding critical information in files of Blount County and other agencies because they were not within the possession of DAPT Wells; DAPT Wells requesting and obtaining information from the FBI to use against Sudderth but refusing to take any action to obtain discovery or disclosures that may be favorable to Sudderth; and now DAPT Wells permitting the partner the federal government to keep additional information from the defense and disavow a subpoena from Tennessee’s Courts.



No case in Tennessee or the United States has more prosecutorial misconduct than does this case.



WHEREFORE, Defendant moves to dismiss this prosecution.







_______________________
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