IN THE CRIMINAL COURT FOR KNOX COUNTY, TENNESSEE

STATE OF TENNESSEE
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)

vs.






)
No.
74386








)








)








)

REGINALD STACY SUDDERTH


)

Defendant's Motion No: 915

Motion For Pretrial Hearing To Suppress And Exclude

T.R.E. Rule 803 1.2(E) Co-Conspirator Hearsay



Defendant, pursuant to T.R.E Rule 104 and T.R.Crim.P. Rule 12(b) and 12(e) and moves for a pretrial hearing for the Court to suppress and exclude T.R.E. Rule 803 1.2(E) co-conspirator hearsay.

Memorandum

Specific Evidence To Be Suppressed And Excluded



Counsel is reluctant to provide a list of specific hearsay to be suppressed and excluded over concern the State may attempt to offer other hearsay that may be omitted.  By moving to suppress and exclude the following specified hearsay Counsel does not waive objections to the admission of other co-conspirator hearsay the state may intend to offer.



1.
On December 8, 2005 the State designated evidence allegedly occurring on April 7, 2005 after the death of Andre Jackson that is not charged in the indictment or bill of particulars.  According to the State, A. C. Copeland told officers in Greenback, Tennessee that David “Bella” Brown shot A. C. Copeland and that Brown left in a green four-runner vehicle with an unnamed black male.  Unless A. C. Copeland testifies in this case this evidence must be excluded because (1) what happened the following day is not admissible under Rules 402, 404 or 608; (2) Defendant Sudderth has a right of confrontation; and (3) the requirements of T.R.E. Rule 803 1.2(E) must be established.



2.
Ashley James may attempt to testify to statements made by Homer Henderson, A. C. Copeland or David “Bella” Brown prior to the killing of Andre Jackson.  Unless the State intends to call Henderson, Copeland or Brown their statements are hearsay for which (1) Defendant Sudderth has a right of confrontation and (2) the requirements of T.R.E. Rule 803 1.2(E) must be established.



3.
A number of witnesses may be offered by the state to testify as to statements made by A. C. Copeland prior to the death of Andre Jackson.  Unless the State intends to call Copeland his out of court statements to others are hearsay for which (1) Defendant Sudderth has a right of confrontation and (2) the requirements of T.R.E. Rule 803 1.2(E) must be established.



4.
Edna Delapp may be offered by the state to testify to statements made by A. C. Copeland at her house at the time of the shooting of Andre Jackson.  Unless the State intends to call Copeland his out of court statements to Delapp are hearsay for which (1) Defendant Sudderth has a right of confrontation and (2) the requirements of T.R.E. Rule 803 1.2(E) must be established.

Pretrial Hearings As To Admissibility


T.R.E. Rule 104 provides:

 (a) Questions of Admissibility Generally. Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court, subject to the provisions of subdivision (b). In making its determination the court is not bound by the rules of evidence except those with respect to privileges.



Beginning with Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786, 125 L.Ed 2d 469 (1993) and Kumho Tire Co. v. Carmichael, 526 U.S. 137, 119 S.Ct. 1167, 143 L.Ed.2d 238 (1999) the Court became the gate-keeper for admission of expert witness evidence subject to conditions for its admissibility.  Tennessee has followed Daulbert/Kumho Tire procedures for pretrial hearings on admissibility of expert witness testimony evidence subject to of T.R.E. Rule 702, 703 conditions.  see McDaniel v. CSX Transportation, Inc., 955 S.W.2d 257 (Tenn. 1997); Brown v. Crown Equipment Corp., 

 S.W.3d 

, 2005 WL 2787845 (Tenn.2005).

Right of Confrontation



Defendant Sudderth has a right to confront witnesses pursuant to the Sixth Amendment of the United States Constitution and Article 1, Section 9 of the Tennessee Constitution.



Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d 177 (2004) held that the introduction of hearsay violates the federal constitutional right of confrontation.



Tennessee law of co-conspirator statements is different than federal law.  F.R.E. Rule 801(d)(2) provides that a statement by a co-conspirator is not hearsay.  T.R.E. 803 1.2(E) acknowledges a statement by a co-conspirator is hearsay but t makes an exception to T.R.E. Rule 802 prohibiting the admission of hearsay for co-conspirator hearsay.



Because Tennessee law provides that co-conspirator statements are hearsay Defendant Sudderth, in a criminal cause has federal and state constitutional rights to confront the declarants that trumps any evidentiary rule that may permit the admission of that hearsay in a non-criminal case.

T.R.E. Rule 104 Pretrial Ruling


T.R.E. Rule 803 1.2(E) testimony of co-conspirator hearsay is subject to conditions for its admissibility just as is T.R.E. Rule 702 and 703 expert testimony and under T.R.E. Rule 104 the Court must act as the gate-keeper for the admissibility of T.R.E. Rule 803 1.2 (E) co-conspirator hearsay.



For the admission of T.R.E. Rule 803 1.2 (E) co-conspirator hearsay against Defendant Sudderth in this criminal case the Court must find (1) Defendant Hutchison was afforded his state and federal rights of confrontation to the person making the statement; (2) the statement is made by a person who had entered into a conspiracy with Defendant Sudderth; (3) the statement was made during the course of the conspiracy with Defendant Sudderth; and (4) the statement was made in furtherance of the conspiracy with Defendant Sudderth.



T.R.Crim.P. Rule 12(e) requires this Court act on this motion prior to trial except for good cause for deferral until trial where Defendants rights are not adversely affected.



Defendant Sudderth has a constitutional right to present a meaningful theory of his defense at each critical stage of the trial.  Critical states of the trial include T.R.Crim.P. Rule 24(a) absolute right to make a opening comment prior to voir dire; T.C.A. § 22-3-103 absolute right to examine protective jurors; T.C.A. § 20-9-301 absolute right to make an opening statement prior to the proof being presented; and Davis v. Alaski, 415 U.S. 308, 94 S.Ct. 1105, 39 L.Ed.2d 347 (1974) constitutional right of confrontation that includes a meaningful right to cross-examine state witnesses.



Defendant cannot meaningfully exercise his right to present a meaningful theory of his defense during these critical states of the proceedings unless this Court rules on this motion to exclude T.R.E. Rule 803 1.2(E) hearsay prior to trial.



WHEREFORE, Defendant moves the Court rule that T.R.E. Rule 803 1.2(E) co-conspirator hearsay is not admissible against Defendant Sudderth in this criminal case and that it be ruled inadmissible prior to trial.







_______________________








HERBERT S. MONCIER

Herbert S. Moncier

Attorney at Law

Suite 775, Bank of America Building

550 Main Avenue

Knoxville, Tennessee 37902
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I hereby certify that a true and correct copy of the foregoing has been served upon the office of the H. Greeley Wells, Jr. District Attorney General Pro Tem for Blount County, Tennessee, this the ____ day of December, 2005.








_______________________








HERBERT S. MONCIER

� 	Previous motions have been filed for pretrial notice of this type of evidence however, to date, no pretrial notice has been provided.  The State’s October 13, 2005 Rule 7(c) Bill of Particulars, accepted by this Court on November 29, 2005 and the State’s December 8, 2005 designation of evidence occurring after the murder of Andre Jackson has heightened Defendant Sudderth’s concern the State intends to offer inadmissible co-conspirator hearsay to support its new theory that Defendant Sudderth was present and shot Andre Jackson because there is was no evidence to support the State’s new theory that was offered in the trial of co-defendant A. C. Copeland.
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