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REGINALD STACY SUDDERTH


)

Defendant Sudderth’s Hearing Brief In Support Of Motion To Dismiss For Prosecutorial Misconduct



Defendant assets that the presentment in this case must be dismissed because of multiple acts of misconduct by the State that individually and in combination with each other have denied Defendant due process of law, the right to immunity, a grand jury indictment, fundamental fairness, the right to prepare a meaningful defense, and to a fair trial.



Defendant asserts misconduct chronicle order as follows:



I.
State arbitrary administration of the immunity agreement polygraph;



II.
State Improper manipulation of witnesses;



III.
State presentation of false testimony to the presenting grand jury;



IV.
State withholding evidence;



V.
State making false statements in State v. Copeland.



VI.
State refusing to Prosecute Christopher Knighten for the murder of Gary Huskey to use Knighten as a witness against Sudderth.



Defendant will address the most recent discovery of State misconduct first, i.e., false statements and testimony in State v. Copeland as F.R.E. 404(b) and 406 evidence of other misconduct established in the record.

V. Making False Statements In State v. Copeland
1.  In preparation for the January 9, 2006 trial the undersigned read and summarized every transcript in State v. Copeland and reviewed every exhibit.  The investigator in State v. Copeland was also an investigator for Mr. Sudderth; Counsel had knowledge of what was provided the defense attorneys in State v. Copeland; and Counsel conferred with A. C. Copeland’s trial counsel and appellate counsel in preparing for the January 9, 2006 trial of State v. Sudderth.

2.  DAPR Wells, takes the position that records of state agencies including Blount County, and federal agencies working in joint investigations with state agencies, are not in his possession and he had no duty to review those records for any discoverable/disclosable records under T.R.Crim.P. Rule 16(a)(1)(C) or Johnson v. State/Brady-Kyles. 

3. The undersigned was aware from reading the record in State v. Copeland that a number of the State’s witnesses had both state and federal criminal conduct and/or had cooperated with both state and federal agencies for which there were records material to preparing a challenge their testimony under T.R.E. Rules 608, 609, 613, 616, and 617 existed. 

4. During December 2005 Counsel learned that several of the State’s witnesses had been involved in, and/or convicted of, both state and federal crimes since the State v. Copeland trial in 2000 and that records of that conduct had not been provided the defense. 

5. As this new information was learned, District Attorney pro tem H. Greeley Wells, Jr. continued to assert he did not have the records in his possession and that if Counsel wanted the records, Counsel should obtain them from the various state or federal agencies who had custody of the records.

6.  The undersigned issued T.R.Crim.P. Rule 17(c) subpoenas for records pertaining to criminal activity of witnesses the state was to call to testify against Mr. Sudderth to the Blount County Probation Office, the Tennessee Department of Probation; the Blount County Circuit Court; the City of Maryville Police Department; the Alcoa Police Department; and the Tennessee Bureau of Investigation.  Each of these agencies promptly complied and provided records material to either locating the witnesses to interview or to mount evidentiary challenges the testimony of those State witnesses.

7.  The undersigned issued T.R.Crim.P. Rule 17(c) subpoenas for records pertaining to criminal activity of witnesses the state was to call to testify against Mr. Sudderth to the Blount County Sheriff; the Blount County Judicial Drug Task Force; the Knox County Sheriff; the Federal Bureau of Investigation; the Drug Enforcement Agency; and the United States Probation office.  Each of these agencies refused to provide the records and instead filed motions to quash the subpoenas.

8.  After January 9, 2006, the Blount County Sheriff’s Department produced significant records for the first time pursuant to Mr. Sudderth’s Rule 17(c) subpoena.

Edna Delapp

9. Edna DeLapp was the sole witness as to the identification of A. C. Copeland and whether Christopher Knighten was present at the Edna DeLapp house at the time of the shooting of Andre Jackson.

10.  Upon review of the records provided by the BCSD on January 10, 2006, pursuant to the Defense Rule 17(c) subpoena, Counsel found copies of the investigation of Blount County Detective Bill Manuel into the death of Andre Jackson.

11.  In the BCSD records Counsel found a transcript of a taped statement of Edna Delapp taken by Detective Manuel on the morning of April 7, 1998 shortly after the events that occurred at her Scenic Drive residence concerning the death of Andre Jackson.  The transcript of Edna Delapp’s statement will be filed at a hearing.

12.  Upon reading the transcript Counsel immediately realized that Detective Manuel had falsely testified in Copeland; that ADAG Andrews had incorrectly told the Court that no tape recording existed; and that Ms. Delapp had provided testimony at trial in conflict with her recorded statement within hours of the death of Jackson.

13.  In the recorded statement Ms. Delapp states inter alia that (1) she believed the person who came to her house that morning was a person who had been their earlier that day who was Christopher Knighton; (2) it was “dark”; (3) she could not identify the whether Andre Jackson or the other person ran into her; and (4) she believed the lights were turned on by her after the shooting.

14. These newly discovered transcripts of the statements of Edna Delapp were suppressed by the State during the trial of A.C. Copeland establish that Blount County Detective Manuel provided false testimony during the trial of Copeland shortly after Detective Manuel had provided testimony to the Blount County Grand Jury against Mr. Sudderth about the statements of James there were different from the statements related by Myron Kellogg to Captain Talbott and recorded in the FBI 302 by Agent Walls in January 2000.

15. The suppression and false testimony pertaining to this critical evidence is admissible pursuant to T.R.E. 406 as a habit and practice to establish Manuel, Bailey and Andrews acted in conformity with that practice before the Grand Jury that indicted Mr. Sudderth; during their manipulation of the testimony of Ashley James; and to corroborate James’ statements made to Lax.

16. The suppression of this critical evidence by Manuel, Andrews and Bailey is admissible in this motion to dismiss for prosecutor misconduct pursuant to T.R.E. 404(b) to establish a motive and plan of Manuel, Bailey and Andrews to misuse their State authority to obtain convictions in this case.

Myron Kellogg

17. Four pages of handwritten notes of an interview with Myron Kellogg produced by Captain Ron Talbott of the Blount County Drug Task Force were provided pursuant to the Rule 17(c) subpoena on January 9, 2006.  Copies are attached.
18. These notes are of what State’s witness Ashley James told Mr. Kellogg about the death of Andre Jackson.

19. The notes of Mr. Kellogg’s statement are different from the notes of Mr. Kellogg’s statements that were provided by the State to the defense in State v. Copeland and made as exhibits; are different from the statement of Mr. Kellogg that had been testified to by Blount County Drug Task Force Director Ron Talbott in State v. Copeland; are contrary to the sworn testimony of Myron Kellogg to the jury in State v. Copeland; are contrary to the sworn testimony of Ashley James to the jury in State v. Copeland; and are contrary to the allegations of the presentment brought by the prosecutors ADAG Ed Bailey and ADAG Kirk Andrews, in State v. Copeland against Mr. Sudderth.

20.  To Counsel’s knowledge neither Captain Talbott, or ADAG's Bailey and Andrews in State v. Copeland, provided the notes of the statement of Myron Kellogg to the defense in State v. Copeland.

21.  The notes of the statement of Myron Kellogg had not been provided to counsel for Mr. Sudderth by ADAG's Bailey and Andrews or by ADPT Wells or his staff.

Benefits To Myron Kellog

22. Benefits were provided to Myron Kellogg by the federal government in his 2005 federal prosecution pertaining to his long standing drug activities that are being withheld from the defense.

23. Although the State has access to information from the federal government, the State refuses to use that access to provide Defendant Sudderth information to which he is entitled pursuant to Johnson v. State 38 S.W.3d 52, 56-57 (Tenn. 2001) provides.
II.
False Grand Jury Testimony

24. The State, relying on the incorrect report of FBI Agent Richards to avoid Sudderth’s immunity agreement, indicted Sudderth on June 30, 2000 by testimony of Detective Manuel solely on the unsworn statement of Ashley James. 

25. In the motion to dismiss Defendant relies on State v. Culbreath, 30 S.W.3d 309, 317 (Tenn.2000) and State v. Sanders, not Reported in S.W.3d, 2002 WL 31051628, Tenn.Crim.App., August 30, 2002.
26. Defendant asserts the standard in Franks v. Delaware, 438 U.S. 154, 156 (U.S.Del.,1978) as to reckless disregard for the truth in an affidavit for a search warrant must also be applied to Defendant Sudderth’s right to due process of law to an indictment by grand jury guaranteed by the Fifth Amendment to the United States Constitution and Article 1, §§ 8 and 9 to the Tennessee Constitution.

In the event that at that hearing the allegation of perjury or reckless disregard is established by the defendant by a preponderance of the evidence, and, with the affidavit's false material set to one side, the affidavit's remaining content is insufficient to establish probable cause, the search warrant must be voided and the fruits of the search excluded to the same extent as if probable cause was lacking on the face of the affidavit.

27. At minimum, for the following reasons, under the facts of this case, the State was guilty of reckless disregard for the truth by presenting an unsworn statements of Ashley James to the grand jury to indict Defendant Sudderth for first degree murder where the State knew that unsworn statement was contrary to a prior statement James had made to Kellog the day after the murder in 1998.  

28. It is probable, for the following reasons, that the State knowingly presented false testimony of the statement of Ashley James on June 30, 2002 to obtain an indictment against Defendant Sudderth.

29. There exist reason to believe, for the following reasons, the State intentionally presented false testimony as to the statement of Ashley James on June 30, 2002 to obtain an indictment against Defendant Sudderth.

30. In January 2000 Myron Kellog told Blount County Sheriff’s Department Captain Talbot what Ashley James told him the day after the murder of Andre Jackson:

Ashley told Myron that earlier that morning sometime after midnight she was flagged down by Stacy Sudderth and David Brown a.k.a. “Bella”. She pulled over and spoke to them whereas they all three drove and met Homer Henderson (Ashley’s ex-boyfriend).  Ashley was dropped off to go ride with Homer in a Geo Tracker. Ashley said Homer gave her cocaine and beer in which she consumed.

During this consumption time Homer talked Ashley into showing him where Andre was staying.

Ashley said when she showed Homer where Andre Jackson was living at they left and met Stacy Sudderth, David Brown, and Anthony Copeland at Kayes Ice Cream parking lot.  Ashley stated to Myron that the next thing that happened was Stacy, Anthony Copeland a.k.a. “A.C.” and David Brown left in a small tan truck and went in the direction of Andre Jackson’s house that was apparently a short distance away.

Ashley said she heard gunshots (Myron could not say how many she said she heard).

Ashley said (someone) gave Homer Henderson the guns. After Homer got the guns Ashley and Homer Drove the Geo Tracker and met Steve Walden (Bryan’s younger brother). Homer gave the guns to Steve to hide.
Homer and Ashley drove to Knoxville and got a motel room.  (unknown motel to Myron)

Ashley told Myron that Stacy drove to David Brown’s house and dropped off Copeland and Brown.

According to Ashley Stacy Sudderth then went home.

31. In June 2000 Myron Kellogg took Blount County Detective Bill Manuel to Ashley James for the purpose of getting Ashley James to talk to Detective Manuel.

32. Ashley James talked to Detective Manuel.  It is asserted by the State that there are no notes of that meeting with James.

33. Ashley James later talked to Blount County Assistant District Attorneys Ed Bailey and Kirk Andrews.

34. James testified she placed in a motel the day before Sudderth was arrested which would have been around June 31th.

35. Notes were discovered after the Copeland trial of Blount County Sheriff Deputy Toyna Gallow who was with James.  Those notes would have been taken in close proximity with the Grand Jury testimony.

The were calling around trying to find out where Dre lived and Stacy asked Angela if she knew and she said no.  AC said he knew where he lived because he put in a stereo for Dre.  Angela, Stacey, AC, Homer § Bella drove to Maryville and looked in the neighborhood AC thought he lived. AC recognized Dre’s girlfriends car. They then left and drove to Steve Walton’s house and someone handed some guns out of the window. Stacy § Bella then went and got Stacey’s truck. AC kept saying I need this cheese so I can get out of town and this crackhead motherfucker referring to Bella was going to fuck it up.

Homer, Angela and AC went to the Microtel hotel and Homer told Angela to get a room.  Her § Homer went inside the room.  He told her he just got a page and he had to go and take care of some business.  Homer again [unintelligible] 8:00 a.m. [unintelligible] when he returned to the hotel and told her he was dead.

36. On June 30, 2000 the Blount County District Attorney’s office presented Detective Manuel to the Blount County Grand Jury to testify to Ashley James’ unsworn statements to obtain a presentment against Stacy Sudderth charging Mr. Sudderth with capital murder.  Detective William Manuel was the only witness to testify before the Grand Jury that brought the presentment against Mr. Sudderth and told the grand jury Ashley James’ story.  ADAGs Bailey and Andrews presented Manuel’s testimony about James statement before the Sudderth grand jury proceeding.

37. Count 2 reflects facts Detective Manuel told the grand jury:

1. Reginald Stacy Sudderth did travel to the residence of Steve Walden in Alcoa Tennessee in the company of Homer Henderson where the said Homer Henderson procured a firearm from Steve Waldon.

2. Homer Henderson, Reginald Stacy Sudderth and Arthur T. Copeland did travel together to a residence at 1614 Scenic Drive, Maryville, Tennessee, in an effort to learn the whereabouts of Robert Andre Jackson.

3. Regional Stacy Sudderth, David “Bella” Brown and Arthur T. Copeland did a second time travel to 1614 Scenic Drive, Maryville, Tennessee for the purpose of murdering Robert Andre Jackson.

4. Arthur T. Copeland did kill and murder Robert Andre Jackson.

38. ADAGs Bailey and Andrews presented Ms. James testimony July 19, 2000 in the A. C. Copeland trial.

39. Manuel, Bailey and Andrews knew James story that Manual testified to in the Grand Jury on June 30, 2000 was different from what Kellog said James told him the day after the incident in 1998.

40. In Copeland, James testified everything she knew about Stacy Sudderth and Andre Jackson occurred before mid-night because she was at a motel in Knoxville before midnight.   P 160, L 11
41. Manuel, Bailey and Andrews knew James could not have witnessed events she testified to and have been in a motel in Knoxville prior to midnight.

42. The State did not disclose James contradictory statements to Kellogg to the Grand Jury.

43. The State did not disclose contradictory statement James gave to BCSD Gallo to the Grand Jury.

44. False testimony was knowingly, intentionally and/or recklessly presented to the grand jury because the facts stated in Count 2 presented by Detective Manuel as James’ statement are different from the recorded notes in January 2000 of what James said to Myron Kellog.

45.  False testimony was knowingly, intentionally and/or recklessly presented to the grand jury because the facts stated in Count 2 presented by Detective Manuel as James’ statement are different from the recorded notes in July 2005 of what James said to BCSD Tonya Gallow.

III.
Improper Witness Manipulation

46. The evidence establishes that state agents improperly manipulated testimony of James.

47. Ashley James testified at a post-conviction hearing in State v. Copeland that she was told that she would be put in jail if she did not cooperate and testify during the Copeland trial.  Vol. XXXIII, 3/4/06, p. 30.

48. The affidavit of Ron Lax is of an interview with Ashley James on April 3, 2001 in Memphis Tennessee wherein Ashley James stated (1) she was forced to testify in July 2000; (2) she was told by Blount Count Sheriff Detective Bill Manuel that if she did not testify she would go to jail but that if she did testify she would be fine; (3) that prior to her testimony in July 2000 she rehearsed and practiced her testimony on at least two occasions with the prosecutors Kirk Andrews and Ed Bailey; (4) Prior to her testimony in July 2000 she was told by the prosecutors what emotions to show during her testimony; (5) prior to her testimony Kirk Andrews asked her to cry during her testimony but she did not do so (5) Myron  Kellogg called her from jail prior to July 2000 and begged her to testify against Stacy Sudderth; (6) Myron  Kellogg continues to call her and tell her she is needed to testify against Stacy Sudderth; (7) Myron  Kellogg introduced her to drugs when she was 20 years old and was giving it to her for free; (8) she became dependant on drugs Myron Kellogg was providing her; (9) Myron  Kellogg provided her drugs on three occasions while she was in protective custody of the Blount County Sheriff’s Department waiting to testify in July 2000; (10) the people she was in protective custody in July 2000 knew Myron Kellogg was providing her drugs; (11) the people she was in protective custody while waiting to testify in the A. C. Copeland trial gave her messages to call Myron Kellogg; (12) Myron  Kellogg had relatives with the Blount County Sheriff’s Department that relayed her messages while in protective custody from Myron Kellogg; (13) Ed Bailey and Kirk Andrews knew Myron Kellogg was providing her cocaine; (14) Ed Bailey and Kirk Andrews wanted her to testify to what Myron Kellogg said happened not what she (Ashley James) said happened; and (15) she was told by Ed Bailey and Kirk Andrews that it would be in her best interest not to talk to the defense attorneys.

49. In effort to defend against the affidavit of Ron Lax of his interview with James, the State offered testimony from TBI Agent John Connell that Ms. James told him she was intoxicated at the time she spoke to Investigator Lax.  Report Attached.

50. James testified at a post-conviction hearing in State v. Copeland that she was not intoxicated when she gave the statement.  Vol. XXXIII, 3/4/06, p. 43, 49-50.

51. James was told when approached for statement that she would be put in jail if she did not cooperate and testify.  Vol. XXXIII, 3/4/06, p. 29-30.

IV.
Withholding Discovery and Favorable Evidence

52. At the request of the Blount County District Attorney for discovery in this case, in 2001 the defense was provided the attached records of the FBI as discovery.  [Attached]

53. In 2005 DAPT Wells met with FBI Agent Juanita Walls and an Assistant United States Attorney and requested and was provided information obtained by the FBI from a witness the State intends to call to testify against Defendant Sudderth.

54. The investigation into the death of Andre Jackson and of Stacy Sudderth was a joint investigation between the Blount County Sheriff’s Department and the FBI.

55. DAPT Wells refuses to review files of cooperating agencies, including the FBI, for discovery or disclosures taking the position that those files are not in his possession, custody or control   and that if the defense wants materials from those files it is the defendant’s obligation to get them.

56. Approximately four banker boxes of records responsive to Defendant Sudderth’s December 20, 2005 subpoena to the Blount County Sheriff’s Department were produced after initial motions to quash on January 9 and 10, 2006.

57. Upon being permitted to examine the Blount County Sheriff’s Department on January 24, 2006 the undersigned learned the following that had previously been withheld because DAPT Wells was of the view that it was not his obligation to review that file.

58. DAPT Wells made representations to the Court on January 9 and 10, 2006 based on information he was told by Blount County officials that Christopher Knighten and A. C. Copeland are no longer suspects in the Gary Huskey murder.

59. Upon being permitted to examine the Gary Huskey murder file the statements related by DAPT Wells from the Blount County Sheriff’s Department are untrue.

60. Records of Ashley James statements to Myron Kellog to Blount Sheriff Captain Ron Talbott previously not disclosed were only discovered by Rule 17(c) subpoena.

61. Records of the Tennessee Bureau of Investigation previously not disclosed were only discovered by Rule 17(c) and disclosed that in 2005 Ashley James had been convicted of new felonies.

62. DAPT Wells continues to refuse to request records of the FBI from their joint investigations into the death of Andre Jackson, the investigation of Stacy Sudderth or pertaining to witnesses the State intends to call in this case prosecuted as a result of joint investigations.

VI.
Failure To Prosecute Christopher Knighten For Murder Of Gary Huskey To Protect Christopher Knighten As A State Witness Against Defendant Sudderth

63. The Blount County Gary Huskey murder file is filed to establish that there was ample evidence to indict Christopher Knighten for the murder of Gary Huskey.

64. Blount County has not indicted Christopher Knighten for the murder of Gary Huskey because to do so would accredit the information Defendant Sudderth provided Blount County in return for his immunity agreement.

65. Blount County has not indicted Christopher Knighten for the murder of Gary Huskey because to do so would discredit Christopher Knighten as a witness against Stacy Sudderth.

I.
Immunity-Polygraph Misconduct

66. Defendant moves to dismiss the presentment because of prosecutorial misconduct in the manner the State administered this provision of the immunity agreement.

67. DAPT Wells asserts this issue was determined on Defendants’ appeal of the motion to dismiss for breach of the immunity agreement.

68. Defendant disagrees.  The T.R.A.P. 9 appeal was limited to whether there was a breach of the immunity agreement.

The sole issue presented by this appeal is whether the trial court erred in concluding that the State did not breach an immunity agreement which it had entered into with the defendant, thus allowing the State to proceed in the indictment that is the basis for this appeal.

State v. Sudderth, 152 S.W.3d 24, 24 (Tenn.Crim.App.,2004)

In our review, we will consider the defendant's five arguments which, although stated using several different approaches in his briefs, are the basis for his various claims: (1) the State failed to prove that the defendant's "passing the polygraph test [was] a material condition of the immunity agreement;" (2) the defendant "passed" the polygraph test; (3) the FBI administered a "defective and unreliable polygraph on April 15, 1998;" (4) the trial court should have ruled on the motion to dismiss at the November 25, 2002, hearing; and (5) the State breached its March 5, 2002, agreement to have the defendant retested "by the FBI or another polygrapher
."

State v. Sudderth, 152 S.W.3d 24, 24 (Tenn.Crim.App.,2004)

69. That appeal did not resolve whether there was misconduct of the State’s administration of the polygraph provision of the immunity agreement.  But see “III. Fairness of Polygraph Examination” State v. Sudderth, 152 S.W.3d 24, 39 (Tenn.Crim.App.,2004)
70. The evidence establishes:

A. The FBI had an active investigation of Defendant known as “Rainmaker” at the time of the immunity agreement;

B. The FBI and the Blount County Sheriff’s Department were acting jointly in the “rainmaker” investigation;

C. Captain Ron Talbott of the Blount County Sheriff’s Department was also a special FBI agent;

D. Blount County had a qualified polygraph examiner, James Weidner available to conduct a polygraph of Defendant;

E. The FBI was acting as an agent of Blount County in administering the polygraph; 

F. The immunity agreement was used by the FBI and Blount County Detectives investigating the Jackson murder to administer the polygraph was a pretext to provide the FBI an opportunity to interview and obtain evidence against Defendant in the Jackson death and the “Rainmaker” investigation;

G. The immunity agreement for the FBI to administer the Blount County detectives FBI an opportunity to interview and obtain evidence against Defendant in the Andre Jackson murder;

H. The report of deception on the polygraph was pretextual to avoid the immunity agreement after Blount County and the FBI obtained information from Defendant;

I. Defendant provided sufficient information to prosecute Knighten and others for the Huskey murder;

J. Blount County has not prosecuted Knighten to date because (1) Knighten agreed to provide FBI Agent Walls a statement against Sudderth; (2) the State intends to use Knighten as a witness against Sudderth in this case; and (3) prosecution of Knighten for the murder of Huskey prior to his testimony against Sudderth would make him unavailable to the State in this case;

K. Upon establishing the report of deception on the polygraph was incorrect but by FBI standards inclusive and FBI policy to permit a second polygraph, Blount County refused to permit Sudderth another polygraph;

L. ADPT Wells has a personal bias against polygraphs;

M. ADPT Wells would not have entered into the immunity agreement;

N. ADPT Wells made a personal decision upon learning of the erroneous polygraph being discovered to offer “another FBI polygrapher” as a way to get around what he described was the “immunity problem”;

O. FBI Agent Richards testified it is FBI “policy” to re-test under the circumstances of this test;

P. An unidentified FBI official says it is not FBI “policy” to re-test under the circumstances of this test;

Q. In order to get around what DAPT Wells described as the “immunity problem”, DAPT Wells refuses to designate another polygrapher once the unidentified person with the FBI stated it was against “policy” to re-test Mr. Sudderth;

R. In order to get around what DAPT Wells described as the “immunity problem”, DAPT Wells refuses to accept the polygraph of FBI polygrapher Richard Quilla that was conducted strictly according to FBI standards.

Statement of The Evidence In Support Of Misconduct Pertaining To The Immunity Agreement

71. On April 8th Mr. Sudderth was taken into custody as a suspect in hiring Mr. Copeland to kill Andre Jackson.  Blount County authorities approached by Mr. Sudderth on April 8, 1998 to provide information regarding the shooting of A. C. Copeland on the morning of April 8, 1998 by David Brown and the death of one Gary Huskey.  T.E. Vol 2/III p 133.

72. Two Blount County law enforcement agencies made a written request on April 8, 1998 to Blount County District Attorney Flynn to grant Mr. Sudderth immunity from prosecution regarding the death of Andre Jackson in return for Mr. Sudderth’s cooperation.  T.E. Vol 2/III p 133; T.E. Exhibit 1/Notebook-Front Pocket; T.E. Exhibit 4.

73. The agreement was reduced to writing by a letter dated April 9, 1998.  T.E. Vol 3/IV pp 135-136; T.E. Exhibit 1/Notebook; T.E. Exhibit 1.

74. Mr. Sudderth provided Blount County investigators information regarding the death of Gary Huskey and the shooting of Mr. Copeland after being granted immunity and pursuant to his agreement.  [T.R. Exhibit 3; Appendix Tab 9 1 ]

75. The immunity agreement provided Mr. Sudderth was to submit to a polygraph, to be administered by the FBI regarding the death of Gary Huskey.  If Mr. Sudderth did not pass the polygraph Mr. Sudderth would not be afforded the immunity.  T.R. Exhibit 1; Appendix Tab 4].

76. On April 15, 1998 FBI Agent Jerry Richards administered a polygraph examination and thereafter issued a report that Mr. Sudderth indicated deception on the polygraph.  T.E. Exhibit 2].

77. Over two years later, Mr. Sudderth was charged by presentment with the murder of Andre Jackson.  T.R. Vol 1 p 2.

78. A hearing was scheduled on Mr. Sudderth’s Motion to Dismiss for breach of the immunity agreement for March 5, 2002.  The State had Former FBI Agent Richards, who had since retired from the FBI, present to testify that Mr. Sudderth indicated deception on the April 15, 1998 polygraph test.  T.E. Vol 1/II p 2.

79. The defense obtained Richard’s polygraph charts through discovery and retained the services of a nationally recognized polygraph expert, Mr. Daniel L. Sosnowski, to grade the polygraph administered by Mr. Richards.  

80. At the hearing on March 21, 2002, Mr. Richards reviewed the April 15, 1998 polygraph charts and informed DA Wells that he misread the charts in 1998 and, in fact, Mr. Sudderth did not fail, or indicate deception, on the polygraph as he reported to Blount County DA Flynn in 1998.  Mr. Richards informed DA Wells that his re-reading of the polygraph was that the polygraph was inconclusive.  T.E. Vol 1/II p 5.

81. Based on Mr. Richards acknowledgment, DAPT Wells and the defense agreed that Mr. Sudderth would be administered a new polygraph by the “FBI or another polygrapher” and that, if Mr. Sudderth passed the polygraph, the state would honor the immunity agreement.  T.E. Vol 1/II p 1, 5.

82. DAPT Wells stated his disagreement with Blount County District Attorney Mike Flynn at the March 5, 2002 hearing “I would have never approved such an agreement.”  T.E. Vol 1/II p 8.  

83. DAPT Wells stated “this [another FBI polygrapher] seems to me to be the only resolution that I can proffer to the Court to get around that immunity problem.”  T.E. Vol 1/II p 9.

84. After the March 5, 2002 hearing, DAPT Wells arranged with the FBI to administer a new polygraph to Mr. Sudderth and on April 3, 2002 notified the defense that the polygraph would take place on May 8, 2002 in Atlanta, Georgia.  Appendix Tab 10; T.E. Vol 1/II pp 38. 1 
85. On April 30, 2002 Mr. Wells informed the defense that the FBI had reconsidered conducting a new polygraph because of “Bureau policy” and the May 8, 2002 polygraph was canceled.  Appendix 11; T.E. Vol 1/II p 39; T.E. Vol 1/II pp 47-49.

86. DATP Wells offered no proof why the FBI declined to re-test Mr. Sudderth other than Mr. Wells’ proffer that the Washington FI office said it was contrary to their policy.  T.E. Vol 1/II p 48.  

87. Mr. Wells stated why the state would not have another polygraph as:

MR. WELLS: No, your honor.  We—since the original letter of immunity stated and dictated that the polygraph exam be given by the FBI, I don not feel it proper—particularly given my own personal feelings about polygraph exams, I didn’t want it administered by anyone other than what was initially agreed to. So I did not seek anyone other than the FBI to re-polygraph Mr. Sudderth, and that’s--that’s were we stand, Judge.   T.E. Vol 1/II p 48.

88. Pursuant to the procedure set out in State v. Howington, 907 S.W.2d 403 (Tenn.1995) TA \l "State v. Howington, 907 S.W.2d 403 (Tenn.1995)" \s "Howington" \c 1 , the State was then required to establish beyond a reasonable doubt that Mr. Sudderth was in material breach of the immunity agreement.  

89. To do so, the State offered Mr. Richards’ 1998 report that Mr. Sudderth indicated deception on the April 15, 1998 polygraph the State acknowledged was not accurate.  T.E. Exhibit 2; T.E. Vol 1/II pp 44, 47.

90. At a hearing on January 7, 2003, the State produced the testimony of Former FBI Agent Richards.  T.E. Vol 1/II p 90-98; Vol 2/III pp 100-109; Vol 3/IV pp 237-141.

91. Mr. Richards acknowledged his 1998 report that Mr. Sudderth indicated deception was incorrect and his grading of the charts in 2002 was that Mr. Sudderth’s test result was inconclusive.  T.E. Vol 1/II p 2, 3.

92. Mr. Richards’, contrary to the previous proffer from DAPT Wells reporting someone told him retesting was contrary to “Bureau policy”, T.E. Vol 1/II p 48] testified it was the policy of the FBI to administer another polygraph to a subject when a polygraph is scored as inconclusive.  T.E. Vol 2/III pp 120.

93. Mr. Richards testified he administered the polygraph for Blount County and Blount County did not request a second polygraph.  Mr. Richards testified that had Blount County requested he administer a second polygraph he would have done so.  T.E. Vol 2/III pp 120-121.

94. Mr. Richards testified the polygraph of Mr. Sudderth was done under the FBI “Rainmaker” file of investigation of drug activity in Blount County.  T.E. Vol 2/III p 125.

95. DAPT offered no justification other than his personal views against polygraphs and the undisclosed FBI person to designate “another FBI polygrapher” to administer a new polygraph examination as the State agreed to do on March 21, 2002.  T.E. Vol 1/II p 2.

96. DAPT Wells later refused to accept a subsequent polygraph of FBI polygrapher Richard Quilla that was conducted done according to FBI standards.
   

97. Attorney Joseph Costner represented Mr. Sudderth in April 1998.  Mr. Costner testified that Blount County authorities approached him for Mr. Sudderth’s cooperation and that the terms of the immunity agreement were dictated by DA Flynn.  T.E. Vol 2/III pp 133.

98. Mr. Costner and Mr. Sudderth testified, the FBI had Mr. Sudderth under investigation going back to the 1990’s; there was bad blood between the FBI and Mr. Sudderth; the FBI constantly asked questions about Mr. Sudderth to persons who did not even know Mr. Sudderth; the FBI had an ongoing investigation of drug trafficking in Blount County by Agent Juanita Walls called “Rainmaker”; and Mr. Sudderth was an ongoing subject of that investigation.  T.E. Vol 2/III pp 136-142.
99. Unknown to Mr. Costner or Mr. Sudderth Ms. Walls had taken a statement, FBI 302, from a confidential source on April 13, 1998, two days prior to Mr. Richards polygraph, regarding Mr. Sudderth, Mr. Costner, and Blount County Judge Kelly Thomas that was totally untrue.  T.E. Vol 2/III pp 138-142.  T.E. Exhibit 5.  

100. This FBI 302 was offered to demonstrate the depth, extent and intensity of the FBI’s investigation of Mr. Sudderth.  To demonstrate the total falsity of the information recorded in the interview, Mr. Costner testified that Mr. Sudderth had never appeared before Judge Thomas.  Mr. Costner testified he was unaware the FBI was conducting this type of information about Mr. Sudderth at the time Mr. Costner agreed for Mr. Sudderth to have the FBI administer Mr. Sudderth’s polygraph.  T.E. Vol 2/III pp 138-141.

101. Mr. Costner went with Mr. Sudderth to the FBI office in Knoxville for a polygraph examination on April 15, 1998.  There they met with FBI Polygraph Examiner Jerry Richards.  T.R. Vol 2/III p 144.

102. Mr. Costner was surprised Blount County investigators were present to interview Mr. Sudderth.  Mr. Costner met with the investigators and Mr. Richards upon arriving and there was a disagreement as to the nature and purpose of Mr. Sudderth being at the FBI office.  Mr. Costner contacted DA Flynn who instructed the Blount County officers that they were not to interview Mr. Sudderth and the only purpose of the meeting was for a polygraph to be administered.  T.E. Vol 2/III pp 144-148.

103. The Blount County officers left and Mr. Richards took Mr. Sudderth to his office without Mr. Costner.  T.E. Vol 2/III pp 148.

104. Mr. Richards advised Mr. Sudderth that the interview would pertain to the homicide investigation of Gary Huskey and advised Mr. Sudderth of his rights.  T.E. Exhibit 1 Notebook: FBI 302 4/15/98 page 1, 2nd paragraph. 1 
  

105.  Instead of interviewing Mr. Sudderth about the death of Gary Huskey, Mr. Richards interviewed Mr. Sudderth extensively about the rape of Mr. Sudderth’s girlfriend; the death of Andre Jackson; and Mr. Sudderth’s actions after Ms. Porter’s rape.
  T.E. Exhibit 1 Notebook: FBI 302 4/15/98 page 1-3.  According to Mr. Sudderth, Mr. Richards also questioned Mr. Sudderth about the illegal drug trade in the Blount County area.  T.E. Vol 2/III pp 187-189.

106. Sometime after Mr. Sudderth went upstairs with Mr. Richards, Mr. Costner while waiting downstairs, received a call from Mr. Sudderth.  Mr. Sudderth explained that he was being questioned about conduct other that the Huskey murder.  Mr. Sudderth was upset, mad and convinced he had been set-up.  Mr. Costner spoke to Mr. Richards and instructed Mr. Richards to stop interviewing Mr. Sudderth on matters other than the Huskey murder and to administer the polygraph.  T.E. Vol 2/III pp 148-150.

107. Mr. Costner was provided the FBI 302 reports of the April 15, 1998 interview by Mr. Richards obtained by the defense after Mr. Sudderth was charged that contained a extensive statement about the events leading up to the murder of Andre Jackson that were not to be a subject of the polygraph.  Mr. Costner was of the opinion that Mr. Sudderth had been set up to provide a statement under the pretext of a polygraph examination about a completely different occurrence, i.e. the Huskey murder.  T.E. Vol 2/III pp 164 165. 

108. Mr. Richards had previously discussed the case with the Blount County detectives and formulated his questions to administer to Mr. Sudderth from those discussions.  [Appendix 12]  
109. In addition to administering the polygraph to Mr. Sudderth, Mr. Richards also graded the polygraph he administered.
  Mr. Richards told Mr. Sudderth and Mr. Costner that Mr. Sudderth did not do well, and that Mr. Richards would reschedule Mr. Sudderth for another polygraph. T.E. 2/III pp 151-153.

110. Mr. Costner testified that he spoke to DA Flynn several days later and DA Flynn informed Mr. Costner that there would not be another polygraph because Mr. Sudderth had already been given a polygraph and failed.  T.E. Vol 2/III pp 151-152.

111. Blount County Sheriff Department Detective James Widener testified that he had been trained as a polygraph examiner and is presently the Blount County polygraph examiner but that he has never been asked to perform a polygraph on Mr. Sudderth.  T.E. Vol 2/III p 171.

112. Detective Widener testified it is generally accepted practice for polygraph examiners to administer a second polygraph to a person who was inconclusive on the initial polygraph; he wouldn’t perform a polygraph on a person who was angry; it is a bad technique to trick a subject; and he does not interrogate individuals prior to a polygraph.  T.E. Vol 2/III pp 172-174.

113. Detective Widener testified he was initially the lead detective on the Gary Huskey murder and that Chris Knighton TA \s "Knighton"  and A.C. Copeland were the prime suspects in that murder.  T.E. Vol 2/III pp 170-171.

114. Detective Widener testified he was taken off the Huskey murder and Detective William Manuel was placed in charge of the case.  T.E. Vol 2/III p 175.

115. Detective William Manuel testified contrary to Detective Widener that he was not the detective assigned to the Huskey murder.  T.E. Vol 2/III p 177.

116. Blount County Detective William Manuel acknowledged Blount County investigators had statements from witnesses that they witnessed Christopher Knighton TA \s "Knighton"  kill Gary Huskey.  T.E. Vol 2/III pp 177-178.

117. Detective Manuel stated he did not know why Mr. Knighton TA \s "Knighton"  had not been charged.  T.E. Vol 2/III p 180.

118. Mr. Sudderth testified that when Mr. Costner came to him on April 8th Mr. Costner said that the Sheriff wanted to know about the Huskey case and it is at that time that they worked out the immunity.  T.E. Vol 2/III p 194

119. Mr. Sudderth testified had it not been for the immunity agreement he would have never said nothing to them at all.  T.E. Vol 2/III p 193.

120. Mr. Sudderth testified he was told the only going to be asked about during the polygraph on April 15, 1998 was the Huskey case.  T.E. Vol 2/III p 187.

121. Mr. Sudderth went up an elevator and upon getting off he met a Mr. Flash who is the person who had been investigating his drug case.  T.E. Vol 2/III p 187.  Mr. Sudderth felt this was a set up.  T.E. Vol 2/III p 188. 

122. When Mr. Sudderth was taken into the office for the polygraph he was asked questions about who is active in the neighborhood selling drugs and specific names were mentioned to him.  T.E. Vol 2/III p 188.

123. Mr. Richards said that a particular person had been a big disappointment to Mr. Richards during his investigation.  T.E. Vol 2/III p 188. 

124. Mr. Sudderth testified he was upset because he knew he wasn't there for all of this and he ultimately called his attorney Mr. Costner that the people were interrogating him about matters other than the Huskey murder.  T.E. Vol 2/III p 189-190 

125. Mr. Sudderth testified that Mr. Richards told him he didn't do good on the test and that he would reschedule and give him another test.  T.E. Vol 2/III p 192.

126. Mr. Sudderth believed that Mr. Richards was tricking him on the day of the test.  T.E. Vol 2/III p 193.

127. Daniel E. Sosnowski testified that he was a polygraph examiner and instructor.  His vita was presented.
 Appendix 13 2 .

128. Mr. Sosnowski testified that he graduated from the John E. Reid College and has a master’s degree in the field of polygraph examination; he has conducted over 8,000 polygraph examinations; he instructs polygraph and currently is Director of the International Polygraph Institute accredited by the American Polygraph Academy; he is a representative of the Lafayette Polygraph Instrument Company; and he currently instructs persons on that machine.  T.E. Vol 3/IV pp 199-201.

129. Mr. Sosnowski had reviewed the FBI notes and reports of the April 15, 1998 examination.  T.E. Vol 3/IV pp 203-203.

130. Mr. Sosnowski testified that normally polygraphs have a single subject target.  On a single subject, or single spot, polygraph, a grade of – 6 is indicative of deception while a grade of + 6 is considered truthful.  Grades of – 5 to + 5 are inconclusive.  If Mr. Sudderth’s polygraph was a single subject polygraph, + 5 would be the highest inconclusive grade possible prior to the test being graded truthful and was 10 points above a grade indicating deception.  A polygraph that contains two subject questions is considered a bi-spot examination.  On a bi-spot examination a grade of a grade of + 4 is considered passing and a grade of – 4 is indicative of deception. T.E. Vol 3/IV pp 203-205.

131. Mr. Sosnowski was initially retained to grade the polygraph charts administered by Mr. Richards and he did so.  Mr. Sosnowski graded Mr. Sudderth’s polygraph as + 5.  On a bi-zone test such as this test, that is a passing score.  Mr. Sosnowski testified that in his opinion Mr. Sudderth passed Richard’s FBI polygraph.  T.E. Vol 3/IV pp 205-208.

132. Mr. Sosnowski initially believed Mr. Sudderth’s polygraph was a single-spot examination but later learned that the examination was a bi-spot examination.  Based on the polygraph being a bi-spot examination, Mr. Sosnowski testified that Mr. Sudderth passed the polygraph administered by Mr. Richards on April 15, 1998.  T.E. Vol 3/IV p 208.

133. Mr. Sosnowski testified that the test was not conducted under acceptable conditions and circumstances to be considered a fair or reliable test.  T.E. Vol 3/IV pp 210-218.

134. Mr. Sosnowski testified that the questions asked of Mr. Sudderth were not properly drafted to obtain a reliable result and were drafted in a manner that would probably result in an inconclusive score.  T.E. Vol 3/IV pp 210-211.

135. Mr. Sosnowski testified that the FBI polygraph administered to Mr. Sudderth did not meet minimum standards generally relied upon, and recognized by polygraph experts, and was not a reliable test.  T.E. Vol 3/IV pp 218.

136. Mr. Sosnowski specified the written standards of the American Polygraph Association and Standards and Practices of the American Association of Police Polygraphists that were not followed by Mr. Richards; explained how the questions asked by Mr. Richards invited uncertainty and an inconclusive result; and testified that Mr. Richard’s interrogation prior to the polygraph examination was improper.  T.E. Vol 3/IV pp 210-220.

137. Mr. Sosnowski agreed with Mr. Richards that trust of the polygraph examiner by the subject was critical to the reliability of the examination and that anger or distrust where factors that often resulted in inconclusive results.  Mr. Sosnowski stated an angry or distrustful subject, such as he learned was the emotional condition of Mr. Sudderth on April 15, 1998, should not be administered a polygraph because the results would not be reliable.  T.E. Vol 3/IV pp 216-217.

138. Mr. Sosnowski testified that it is recognized and accepted as standard procedure in administering polygraph examinations to perform a STEM test prior to the actual polygraph examination.  A STEM test confirms that the subject is a proper candidate, at that time, for administering a polygraph.  The STEM test is designed to disclose conditions or emotions that may interfere with the reliability of the test for the subject.  T.E. Vol 3/IV pp 244-445.

139. Mr. Richards did not perform a STEM test prior to administering Mr. Sudderth’s polygraph.  T.E. Vol 3/IV pp 241-232.

140. Attached are Mr. Sudderth’s statements provided to Blount County investigators pertaining to Gary Huskey and Mr. Brown; T.E. Exhibit 3.

141. Attached are the April 15, 1998 FBI 302 interviews of Mr. Sudderth taken prior to the Huskey polygraph.  T.E. Notebook Exhibit 1.

142. Attached is the Blount County Sheriff Department file into the murder of Gary Huskey establishing the BCSD used information provided by Mr. Sudderth pursuant to the immunity agreement to obtain proof in its investigation of Mr. Knighton TA \s "Knighton"  and Mr. Copeland for the murder of Gary Huskey.

143. The BCSD Huskey murder file refutes the statement made by DAPT Wells on January 9, 2006 based on what he was told by someone that Chris Knighten was no longer a suspect in the Gary Huskey murder.

144. The BCSD Huskey murder file establishes that the investigation stopped after the interview of two eye-witnesses disclosed by Mr. Sudderth to Blount County Sheriff Berrong who gave recorded statements that Chris Knighten was responsible for the murder of Gary Huskey.

MR. WELLS:

Mr. Moncier and I have entered into an agreement.

T.E. Vol 1/II p.2.

. . .

MR. WELLS:

Mr. Moncier and I have agreed that it would be proper in connection with the immunity agreement that was entered into previously to have Mr. Sudderth re-examined by the FBI by another FBI polygrapher to determine whether or not he could pass the polygraph on this information, and I guess that kind of puts this motion on hold at this point, Judge.

T.E. Vol 1/II p 5

. . .

MR. WELLS:

It's not what I want to do, but it's what I feel I have no obligation to do otherwise.  I would have never approved such an agreement.

T.E. Vol 1/II p 8

145. The polygraph examination of Mr. Sudderth administered and scored by Mr. Sosnowski.  T.E. Exhibit 11; Appendix Tab 14.  The Trial Court refused to accept or consider that polygraph.  T.E. Vol 3/IV pp 275.

146. Upon request for findings from the defense regarding the materiality of the provision regarding passing a polygraph the Court stated:

THE COURT:

Well, what--I’ll tell you what I--what’s been in my mind about that.

MR. MONCIER:
That would be fine.

THE COURT:
It’s--from the testimony of, well, two or three different people, Mr. Costner being one and Mr. Sudderth being another and Ms. Sosnowski being another, I just did not feel like that a test could be given successfully under those circumstances and the--of course, Mr. Richards said it was inconclusive, and that would be understandable if he was upset and disturbed as has been described her. 

T.E. Vol 3/IV p 272.

147. Upon request for clarification from the defense as to whether the Court was stating that under these circumstances the test was not going to produce a valid result the Trial Court stated:

THE COURT:

Evidently it didn’t. Even Mr. Richards said it was inconclusive, and--well, I don’t know, like you mentioned yourself, you don’t know a lot about the polygraph test, but from what I’ve heard, it would be very hard for a person to successfully get a fair hearing on a test in the condition that Mr.--has been described to me the condition he was in when this was administered by Mr. Richards.

MR. MONCIER:
Yes Sir.

THE COURT:

You know, it could be yes or no or say, well we don’t know. Here I’m satisfied that they didn’t know, and as to why this didn’t--to have another TB--I mean, FBI test, I don’t know.

T.E. Vol 3/IV p 272.

148. Mr. Sudderth took a second polygraph administered by Mr. Sosnowski passed, however, the State refused to accept that polygraph as complying with its immunity agreement.

149. Mr. Sudderth took a third polygraph examination by an “FBI polygrapher”, Richard Quilla, who had retired months earlier under FBI standards that was graded according to FBI standards and passed.  The State refused to accept that polygraph as complying with its immunity agreement.
Conclusion



No case in Tennessee or the United States has more prosecutorial misconduct than does this case.



WHEREFORE, Defendant moves to dismiss this prosecution.







_______________________
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HERBERT S. MONCIER

�	The transcript of Detective Manuel’s tape-recorded interview with Edna Delapp is dated April 7, 1998.  The text of the interview indicates that the interview was recorded approximately one hour after the killing of Jackson.  In this interview, Edna Delapp told Detective Manuel that someone came to her house to ask for “Andre” [Robert Deandre Jackson]; after she found Andre, and the two men went outside of her house, she was in a bedroom inside her house when she heard gunshots, and as she





“rounded the corner, that’s when Andre come running through the hallway into the bedroom to my bath and that’s when I was knocked down by him getting to the bathroom.  And I didn’t know whether it was him or the other guy, I just knew someone had knocked me down; it was still dark. . . . .





BM	Did you know this person that came into your house tonight.





ED	No.  I thought, I thought maybe I had seen him before today earlier but No, I didn’t know him and I barely saw him tonight.





	. . . .





BM	Only got a small light in the foyer of your house, where you come in the front door.





ED	It was not on, there was the hall light on and the, in the main center hallway, there was a small light on right there.





BM	How did the light in the hallway get on?  When did it come on, do you remember?





ED	When I went running through there, I think.  No, I don’t know.  I think that was after, I think that was when I went in there and turned the light on to see what was going, that was after, right when the noise happened and I saw Andre run past me, before I realized how bad I was bleeding, I went through there and that’s when I saw the front door standing open and I flipped the light on then I believe.





BM	Allright did you see this other person or anything then?





ED	Unh-uh. (Negative)





(Transcript of Interview of Edna Delapp) (emphasis added).





	ADAGs Bailey and Andrews and Manuel had Edna Delapp give testimony that directly contradicted what her statements to Detective Manuel when he interviewed her on April 7, 1998. For example, at trial, Edna DeLapp testified that at approximately 2:00 a.m. on April 7, 1998, she was awakened by a loud pounding on her front door.  She got up and went to her front door, and looked through the small window in the door.  The man she saw she thought she recognized as Chris Knighton. (XIV, 22).  The man insisted on seeing Jackson.  Ms.  Delapp told him that they were all asleep; that Jackson was in bed.  The man said again I just need to talk to him for a minute.  (XIV, 23). Delapp testified, that at some point in this conversation, she realized that this man was not Chris Knighton.  She stated that this was a man she had never seen before.   She opened the door to Jackson’s bedroom, and yelled his name out.  The man was standing behind her and said that I’ll go get him; it won’t take me just a second.  He then walked downstairs.  (XIV, 24).  In just a minute or two, Jackson and the man came back up the stairs.  (XIV, 25-26). In her trial testimony, Delapp described the man as having dark clothing and wearing a jacket “of some type.”  She described his hair as being “really weird hair,” with “little twisted ponytails.”  She could not describe anything about his hands because she did not ever remember seeing his hands.  (XIV, 26).  DeLapp testified that the man went down to her basement where Jackson was, and that Jackson and the man came up the stairs and walked out her front door together.  The other man was leaving, and Jackson was following about three or four steps behind him.  Delapp was walking to the window in her bedroom to see if she could see any cars outside.  As soon as she got to the window, she heard gunshots.  Delapp ran back into her hallway, and as she did, she collided with Jackson who was running back through the hallway.  (XIV, 27). Delapp identified the defendant as being the man who came into her house that night to pick up Jackson.  (XIV, 36).  Delapp’s daughter called the police.  The police arrived about five minutes after the phone call.  After about an hour, she and her daughter went to the Maryville Police Department to speak with Detective Manuel.  After that, they returned to their house. (XIV, 37). On cross-examination, initially Delapp stated that the only light in the living room where she saw the man who came into her house that morning contained only one 25-watt bulb.  (XIV, 73).  However, she also testified, in contradiction to her testimony from the preliminary hearing in this cause, that there was a fluorescent light on in her kitchen, and there was also a “little candlestick light.”  (XIV, 75).


	After the direct examination of Delapp, Copeland’s trial counsel asked for Jencks material prior to cross-examination.  Assistant District Attorney Kirk Andrews then told this Court that the State had no Jencks material. (XIV, 43).  In a colloquy with the Court outside the hearing of the jury, the Court asked ADAG Andrews whether there was a statement that Ms. Delapp gave Detective Manuel; General Andrews stated that Bill Manuel had told her that he “did not tape-record it, he did not write contemporaneously. He just listened to her.”  (XIV, 43-44) (emphasis added).  When the Court then asked General Andrews whether there was “a substantially verbatim recital of an oral statement made by the witness that is recorded contemporaneously with the making of an oral statement and that is contained in a stenographic, mechanical, electrical or another recording or transcription thereof,” General Andrews told this Court, “There is none.”  (XIV, 45) (emphasis added).


	In his trial testimony, on direct examination, Detective Manuel stated that the testimony in Edna Delapp in court was “substantially what she told” him when he interviewed her shortly after the killing of Robert Deandre Jackson.  (XVI, 398-99).  On cross-examination, Detective Manuel again stated that the testimony of Edna Delapp and her daughter was “[s]ubstantially . . . consistent with what they told” him when he interviewed them at the police station shortly after the killing.  (XVI, 414).  Detective Manuel further testified that Edna Delapp, in her purportedly unrecorded statement at the police station shortly after the killing, “described the individual and the things that were sticking out about the identity of that person.”  (XVI, 416).  When asked on cross-examination what description Edna Delapp gave in the interview at the police station shortly after the killing, Detective Manuel testified that the person who shot Jackson “was a black male, about five-foot-eleven.  The distinct features I remember her telling me was the hair that was either braided up or twisted up, looked like little horns.”  (XVI, 418).  He added that the killer had a complexion “similar to my [Detective Manuel’s] own,” (XVI, 418), and that the killer was wearing “dark clothing,” (XVI, 419).


	Manuel also testified about a “lighting experiment” he and Detective Graves conducted at the Delapp house shortly before the trial.  He said he could “plainly” see Graves with the lighting in the Delapp home at that time. (XVI, 412-414). Later on cross-examination Detective Manuel was asked by your Petitioner’s trial counsel whether he made an audio recording of Edna Delapp’s statement; Detective Manuel said that he did not.  (XVI, 430).  Then Assistant District Attorney Bailey had the following colloquy regarding Edna DeLapp’s statement with Detective Manuel on re-direct examination:


	Q.	No reason whatsoever you can give us why you didn’t get this in writing or make a recording of it, is there, Officer?	





	A.	Did not get a written statement or a recorded statement, sir.





	Q.	And you can’t give us any reason whatsoever why you didn’t do it?





	A.	No sir.(XVI, 438) (emphasis added).


	Maryville Police Department Lieutenant David Graves, a specialist in “forensic art,” or “crime scene processing,” also testified, inter alia, about the lighting experiment that he and Detective Manuel conducted at the DeLapp house on Scenic Drive where the shooting of Robert Andre Jackson occurred, based on a “request” to examine the lighting inside the house and determine whether a person could be identified based on the wattage of the light bulbs that Edna DeLapp used inside the house.  (XIV, 127-30, 132).  Graves testified that he could identify his co-worker of many years, Detective Manuel, from several different positions and distances in the house, stating that he could “see his facial features and . . . identify him from observing facial features.”  (XIV, 130, 132-33).  Given that the lighting used in the “experiment” was based on what Edna Delapp told them at the time of the “experiment”, in contradiction to what Edna DeLapp told Detective Manuel in the interview on April 7, 1998, that there were no lights on in her house when the unknown person came into her house, the validity of the “experiment” has been fatally compromised.


	(13)      The lighting experiment was heavily emphasized at the trial of this cause, not only in the testimony of Manuel and Davis, but also in the closing arguments of the State.


	(14)	Your Petitioner alleges and avers that Detective Manuel committed perjury in his testimony before this Court at the trial of your Petitioner for capital murder, thereby constituting a fraud upon this Court; and that this fraud upon this Court was compounded by the misrepresentations by the attorneys for the State that there was no recorded statement of Edna Delapp’s interview immediately after the killing. Further, the attorneys for the State elicited fraudulent testimony from Detective Manuel by the improper bolstering by Manuel of Edna DeLapp by stating that her testimony was substantially consistent with her statement to him after the murder and by Detective Manuel’s repeated false testimony that no recording of Edna Delapp’s statement immediately after the killing was made or existed.


	(15)	Because of the fraud perpetrated upon this Court, the exculpatory material that is found in the recorded statement of Edna Delapp was never made available to, and in fact was actively concealed from, your Petitioner.  In fact, when trial counsel for your Petitioner asked for this information at trial in repeated requests for Jencks material, the State denied, through its attorneys Andrews and Bailey and its witness Bill Manuel, the very existence of this material, which was solely in the possession of the State. Consequently, your Petitioner is without fault in failing to present the newly discovered evidence prior to this time.  The statement was discovered  by way of collateral proceedings involving Stacy Sudderth, who was indicted for conspiracy in connection with the instant cause shortly before the trial of your Petitioner and who is represented by Attorney Herbert Moncier, Esq., who made this newly-discovered material available to counsel for your Petitioner by way of the Rule 8 statement attached hereto.


	(16)	The nature of the information hidden from your Petitioner through the fraud perpetrated upon this Court by the State of Tennessee was such that “the admissibility of the newly discovered evidence may have resulted in a different judgment had the evidence been admitted at the previous trial,”  Newsome v. State, 995 S.W.2d 129, 133 (Tenn. Crim. App. 1998), since the recorded statement of Edna Delapp, the State’s only eye-witness to the shooting of Robert Deandre Jackson, the only witness who puts the defendant at the scene of the shooting immediately before the shooting, demonstrates that the testimony given by Edna Delapp at the trial of this cause regarding the lighting (or lack thereof) in her home at the time of the instant offense is directly contradicted by her recorded statement that was withheld from the defense and from this Honorable Court at the time of the trial. This egregious error is compounded by the fact that two of the State’s witnesses testified to a re-creation of the lighting in Edna DeLapp’s home at the time of the instant offense that was based upon Edna DeLapp’s trial testimony and by the fact that the attorneys for the State relied heavily upon Edna DeLapp’s trial testimony and on the testimony of  Bill Manuel and David Graves regarding the lighting experiment.





� 	This quote was taken from Defendant’s brief.  Defendant had incorrectly quoted the transcript on appeal.  The agreement was “by the FBI or another FBI polygrapher”.





� 	The two Blount County Detectives investigation the Jackson murder showed up to question Sudderth at the polygraph on April 15, 2000; the Jackson detectives briefed Richards prior to the polygraph; Richards questioned Sudderth extensively about the evens leading up to the Jackson murder that had nothing to do with the Huskey murder; and Sudderth testified he was questioned extensively by Richards about drug activities and persons involved in drugs





� 	Mr. Sudderth’s statement pertaining to the shooting of David Brown is not among the exhibits.  That statement was filed in support of dismissal and is attached hereto.





� 	FBI Agent Quilla had retired from the FBI as its polygrapher in the Knoxville office shortly prior to conducting the polygraph of Mr. Sudderth precisely according to FBI standards.  The defense asserts FBI Agent Quilla qualified as “another FBI polygrapher” as had been agreed to by DAPT Wells on March 5, 2002.





�	The typed FBI 302 is from the handwritten notes of Mr. Richards contained in Appendix 12 after the typed report.





�	The bates numbers on the FBI documents are not consecutive but were marked in the order as they were presented in discovery.





�	A strict construction of the immunity agreement provides the FBI was only to administer, not grade, the polygraph.





� 	Mr. Sosnowski’s vita was not included in the record for reasons unknown to counsel.  It was presented to and considered by the Court.  T.E. Vol 3/IV p 201.  A copy of Mr. Sosnowski’s vita is contained in Appendix Tab 13.
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