IN THE CRIMINAL COURT FOR KNOX COUNTY, TENNESSEE
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vs.
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74386








)








)








)

REGINALD STACY SUDDERTH


)

Defendant’s Motion To Call Up And For Pretrial Rulings On Defendant’s Motions To Dismiss The State’s Charges Of Aggravating Circumstances


Defendant, pursuant to T.R.Crim.P. Rule 12(b)(1) and (2) and 12(e), and renews and calls up for hearing prior to trial Defendant’s motions to dismiss aggravating circumstances.

Memorandum


Defendant has pending motions to dismiss charges aggravating circumstances charged pursuant to a Rule 12.03(b) notice of intent to seek the death penalty.



 Upon withdrawal of the notice of intent to seek the death penalty on September 7, 2005, the State filed two aggravating circumstances to increase punishment to life without parole.



The defense filed motions to dismiss the aggravating circumstances relied on for first degree murder life without parole and those motions have not been ruled on.

T.C.A. § 39-13-204(i)(3) Aggravating Circumstance



Defendant renewed, and by this motion calls up to be heard pursuant to T.R.Crim.P. Rule 12(e), his T.R.Crim.P. Rule 12(b)(1) and (2) motions to dismiss the T.C.A. § 39-13-204(i)(3) aggravating circumstances charged by the state on September 7, 2005 that “The Defendant knowingly created a great risk of death to two (2) or more persons, other than the victim murdered, during the act of murder.”   This aggravating circumstance will be referred to in this memorandum as (i)(3).



The State responded to Defendant’s motion to dismiss the (i)(3) aggravating circumstance by asserting Defendant Sudderth is “vicariously” guilty of this aggravating circumstance if he “knowingly created” the “great risk of death” either by his own actions or by directing, aiding, or soliciting another to do the act citing Johnson v. State, 38 S.W.3d 52 (Tenn.2001).



The State incorrectly cited Johnson for authority that this aggravating circumstance can be applied vicariously. Johnson specifically held the opposite that this aggravating circumstance cannot be applied by the state vicariously.  Johnson v. State, 388 S.W.3d 52, 60-83 (Tenn.2001).  Pursuant to Johnson, Defendant Sudderth is entitled to a dismissal of the (i)(3) aggravating circumstance on the State’s theory of vicarious liability or on a theory that defendant directed, aided or solicited another to do the act.



Defendant Sudderth is also entitled to dismissal of (i)(3) aggravating circumstance under the facts established and theory of the State presented during the trial of co-defendant A. C. Copeland.
 


The attached transcripts of the testimony presented by the State in the trial of co-defendant A. C. Copeland establish Edna DeLapp opened the door of her Scenic Drive home on April 6, 1998; a person wanted to see Andre Jackson; Edna Delapp believed the person to be Christopher Knighten; Edna Delapp then discovered the person was not Knighten but identified the person was A. C. Copeland; the person went downstairs; Edna Delapp looked outside and no one else was present; the person and Jackson came back upstairs into a different room; Edna Delapp heard shots; Edna Delapp ran into the hall; no shots were fired after Edna Delapp ran out of her room; Edna Delapp ran into Jackson in the hall who was running from the room where he was shot; Edna Delapp received a cut on her head from her collision with Jackson; Stephanie DeLapp who had been asleep downstairs then came upstairs; and 911 was called.  There were multiple shots in the room where Jackson was shot; none of those shots went outside that room; and none of those shots were in rooms where Edna Delapp or Stephanie DeLapp were at the time of the shooting.



Pursuant to Johnson v. State the facts relied  on and theory presented by the State in the trial of co-defendant A. C. Copeland requires that this aggravating circumstance be dismissed.

The State first argues that the other shots fired by the appellee were sufficient by themselves to establish the (i)(3) aggravating circumstance. This Court has previously held that this aggravating circumstance "contemplates  either multiple murders or threats to several persons at or shortly prior to or shortly after an act of murder upon which the prosecution is based."  State v. Cone, 665 S.W.2d 87, 95 (Tenn.1984). [FN9] Most commonly, this aggravating circumstance "has been applied where a defendant fires multiple gunshots in the course of a robbery or other incident at which persons other than the victim are present."  State v. Henderson, 24 S.W.3d 307, 314 (Tenn.2000) (citing State v. Burns, 979 S.W.2d 276, 280 (Tenn.1998)). In many of the cases upholding application of the (i)(3) aggravator, the defendant fired random shots with others present or nearby, [FN10] the defendant engaged in a shoot-out with other parties, [FN11] or the defendant actually shot people in addition to the murder victim. [FN12] In at least one case, this Court has affirmed application of the (i)(3) aggravating circumstance when the defendants fired two shots, one into the ceiling and a second into the victim, when the defendants also held others at gun point and the surrounding circumstances of the offense indicated that "the threat to their lives was very real." King v. State, 992 S.W.2d 946, 950-51 (Tenn.1999).

FN9. The (i)(3) aggravating circumstance has not been changed since 1982, except for a slight modification by the 1989 Criminal Code Revision.  See Tenn.Code Ann. § 39-13-204(i)(3) (1997 & Supp.2000).

FN10. See, e.g., Henderson, 24 S.W.3d at 314 (defendant fired random shots through "paper-thin" walls of a dentist's office where others were present);  Burns, 979 S.W.2d at 281 (Tenn.1998) (defendants fired pistol at three people in a car and then, while escaping, fired random shots at bystanders playing basketball);  State v. McKay, 680 S.W.2d 447 (Tenn.1984) (defendant fired random shots in a store with other people near by).

FN11. See, e.g., State v. Workman, 667 S.W.2d 44 (Tenn.1984) (defendant engaged in shoot-out with police, killing one officer, wounding a second, and missing a third);

FN12. See, e.g., State v. McKay, 680 S.W.2d 447 (Tenn.1984) (defendants shot and killed a second person and wounded a third with a shot to the back);  State v. Johnson, 632 S.W.2d 542 (Tenn.1982) (defendant shot three people inside of store, immediately prior to shooting and killing two other people in the parking lot as the defendant fled).


We disagree with the State's assertion that the (i)(3) aggravating  circumstance was present beyond a reasonable doubt in this case based on the appellee's actions without considering the "Pac-Man" bullet. The appellee fired three known shots: two into the store manager and one into the ceiling. The shots fired at the store manager were fired at point-blank range, and no other person was within the immediate vicinity or within the line of fire.  [FN13] Moreover, the stray bullet fired into the ceiling was not an intentional shot fired by the appellee to intimidate the other customers, as was the case in King v. State, nor was the bullet fired by the appellee as part of a random shooting spree, as in State v. Henderson, State v. Burns, or State v. McKay. [FN14] We see no indication that the appellee threatened the lives of the other customers as did the defendants in King, nor did he actually shoot any other person, as was the case in State v. Johnson, McKay, or State v. Workman.

FN13. From our examination of the trial transcript, it appears that the closest person to the appellee at the time of the manager's shooting was about fifteen feet away, and it is undisputed that this person was not in the direct line of fire.

FN14. From all accounts contained in the record of the original trial, including the State's closing argument at the guilt phase of trial, the bullet that was fired accidentally into the ceiling was fired when the store manager hit the appellee's pistol as he turned around. As the district attorney stated in closing arguments during the guilt phase, “What did the evidence show then? I think the evidence showed that Mr. Belenchia kind of went up. I think Mr. Perkins said he might've hit his hand. Well, where do we know for sure that one bullet went? It went into the ceiling. And I submit to you that that's consistent with the fact that Mr. Belenchia came up and probably hit his gun and that's when the bullet was fired up in the ceiling.”


From our review of the original trial transcript, we did find testimony that the appellee, after shooting the manager, held his pistol to the head of the store manager's wife and demanded money. While this fact could help provide a basis for finding the (i)(3) aggravating circumstance, we note that the great-risk-of-death aggravator requires that two or more people, other than the victim murdered, be placed in great risk of death. [FN15] See Tenn.Code Ann. § 39-2-203(i)(3). From our examination of the record, we cannot conclude that the State proved beyond a reasonable doubt that another person was placed in great risk of death by the appellee without the "Pac-Man" bullet, and we decline to adopt a per se rule that would automatically allow this aggravating circumstance in all felony murder cases where the defendant is  armed with a pistol and others are present. Such a per se rule would not adequately provide for individualized sentencing, and it would unnecessarily broaden the (i)(3) aggravating circumstance to a point that it would fail in its essential function of narrowing the death-eligible class.  Cf. State v. Keen, 31 S.W.3d 196, 210 (Tenn.2000) ("The very purpose of the consideration of aggravating circumstances within a scheme of capital punishment is to provide some principled guidance for the sentencing authority to choose between death and a lesser sentence.")

FN15. Indeed, the testimony from the other persons present demonstrated that as soon as the first bullet was fired into the ceiling, the customers all ran to the back of the store. This is much different than the circumstances of King, wherein the defendants forced everyone to lie down at gun point with threats of death if they "even raised their heads an inch."


The State also urges this Court to adopt the view that the (i)(3) aggravating circumstance may be applied vicariously, such that the jury could have found and considered this aggravating circumstance even if someone other than the appellee fired the "Pac-Man" bullet. [emphasis added by Counsel]  Although no court in this state has ever held that the (i)(3) aggravating circumstance may be applied vicariously, the Court of Criminal Appeals has recently held that some statutory aggravating circumstances may be applied vicariously, consistent with the federal and state constitutions, where the statutory language permits vicarious application.  See Owens v. State, 13 S.W.3d 742, 760 (Tenn.Crim.App.1999).


At issue before the Owens Court was the vicarious application of the (i)(5) aggravating circumstance--that the murder is "especially heinous, atrocious, or cruel." In conducting its analysis of the statutory language of this aggravator, the court first noted that "[c]ertain aggravators focus clearly on the defendant's own actions or intent and contemplate consideration of the defendant's individual actions in determining the most culpable capital defendants. Alternatively, other statutory aggravators, by their plain language, clearly encompass consideration of the nature and circumstances of the crime itself, permitting vicarious application."  Id. at 763 n. 13 (citations omitted) (emphasis in original). Concluding that the (i)(5)  aggravating circumstance was one that fell within the latter category, the court stated, 


After examination of this issue, we conclude that it was the legislature's intent that the (i)(5) aggravator impute liability upon a defendant for conduct for which he or she is criminally responsible. This aggravator, by its plain language, clearly encompasses consideration of the nature and circumstances of the crime itself, which would permit such a vicarious application. The emphasis in the (i)(5) aggravator is on the manner of killing, not on the defendant's actual participation. 

Owens, 13 S.W.3d at 763 (citations omitted) (emphasis in original).


Following the analysis set forward in Owens, and examining the statutory language of the (i)(3) aggravating circumstance, we must decline the State's invitation to allow vicarious application of this aggravator. [emphasis added by Counsel] At the time of the appellee's offense, the (i)(3) aggravating circumstance read as follows: "The defendant knowingly created a great risk of death to two (2) or more persons, other than the victim murdered, during his act of murder." Tenn.Code Ann. § 39-2-203(i)(3) (1982 & Supp.1986). Unlike other aggravating circumstances, such as the (i)(5) aggravator, the statutory language of the (i)(3) aggravating circumstance simply does not permit application of this aggravating circumstance unless the defendant "knowingly created" the "great risk of death," either by his or her own actions or by  directing, aiding, or soliciting another to do the act, i.e., to shoot the gun, that creates the great risk of death. Without some proof that the defendant in some way "knowingly created" the "great risk of death," this aggravating circumstance does not apply, even though a great risk of death may have been created by someone during the course of the criminal episode. Because this aggravating circumstance focuses more upon the defendant's actions and intent rather than upon the actual circumstances surrounding the killing, we decline to accept the State's invitation to vicariously apply the (i)(3) aggravating circumstance, [FN17] and we continue to hold that the withheld police report is still material to the issue of the appellee's capital sentence.

FN17. That the (i)(3) aggravating circumstance is one that focuses on the defendant's own actions and intent is the same conclusion reached, albeit in dicta, by the Owens Court.  See 13 S.W.3d at 763 n. 13. While we formally adopt the method used by the Owens Court in analyzing this issue, we do not necessarily adopt the conclusions of that court in applying this analysis to any aggravating circumstance other than the (i)(3) aggravator.

Johnson v. State, 38 S.W.3d 52, 60-63 (Tenn.2001) 



Even if the State could stretch Johnson to consider harm or death to Edna DeLapp who was in a different room of the house on the same floor at the time of the shooting, Edna DeLapp would only constitute one other person.  Stephanie DeLapp was in the downstairs of the house asleep cannot by any stretch of Johnson be considered as one of the two other persons under this aggravating circumstance.

Inconsistent Theories


Defendant Sudderth has by separate motion, moved to dismiss and bar the State presenting the theory stated in its October 13, 2005 Rule 7(c) Bill of Particulars that Defendant Sudderth was present or shot Jackson as inconsistent with the State’s theory presented in the trial of co-defendant A. C. Copeland that Copeland was alone and was the person who shot and killed Jackson.  



The State was not permitted to present aggravating circumstance (a)(3) to the jury in the trial of co-Defendant A. C. Copeland.  It is inconsistent, and it constitutes an arbitrary and capricious act, for the State to present the aggravating circumstance of (a)(3) against Defendant Sudderth when the State did not do so against co-defendant and c-conspirator A. C. Copeland.


If not dismissed in its entirety, Defendant Sudderth moves to dismiss that part of the State’s notice of aggravating circumstance under the State’s theory that Defendant Sudderth was present or that Defendant Sudderth shot Jackson as an aggravating circumstance (a)(3) because that theory is inconsistent with the State’s theory in the trial of co-defendant A. C. Copeland.
No Grand Jury Consideration Or Indictment



Defendant renewed, and by this motion calls up to be heard, his T.R.Crim.P. Rule 12(b)(1) and (2) motions to dismiss the aggravating circumstances stated in the State’s notice of seeking increased punishment by life without parole for failure of the grand jury to consider or charge aggravating circumstances. cf. State v. Thomas, 158 S.W.3d 361, (Tenn.,2005).

Due Process Prosecutorial Review


As cited, to date Tennessee Courts have declined to require a constitutional review of a aggravating circumstance by a grand jury.



A remaining constitutional issue is what is a defendant’s right to review of a unilateral decision of a prosecutor to charge an aggravating circumstance where Tennessee law required the aggravating circumstance be charged and proven beyond a reasonable doubt to a jury.



Defendant Sudderth asserts that constitutional due process of law under the Fifth and Fourteenth Amendment and Article 1, Section 8 of the Tennessee Constitution require that upon demand and unless a grand jury has found and charged the aggravating circumstance, prior to a defendant being required to stand trial on a unilateral charge of a prosecutor of an aggravating circumstance, the Court is required to conduct a pretrial hearing to determine whether the prosecutor’s charge of aggravating circumstance is supported by probable cause that the aggravation circumstance exist and that the defendant committed that aggravating circumstance.



In this case there has been a full trial of co-defendant A. C. Copeland in which the State did not establish that (i)(3) aggravating circumstance existed during the murder of Andre Jackson.  Based on the evidence produced at the trial of co-defendant A. C. Copeland and the holding in Johnson that aggravating circumstance (i)(3) is defendant specific and cannot apply to vicarious liability for criminal acts, Defendant Sudderth moves to dismiss aggravating circumstance (i)(3).

Motion For Hearing And Ruling Prior To Trial


T.R.Crim.P. Rule 12(e) requires this Court act on this motion prior to trial except for good cause for deferral until trial where Defendants rights are not adversely affected.  

Defendant Sudderth has a constitutional right to present a meaningful theory of his defense at each critical stage of the trial.  Critical states of the trial include T.R.Crim.P. Rule 24(a) absolute right to make a opening comment prior to voir dire; T.C.A. § 22-3-103 absolute right to examine protective jurors; T.C.A. § 20-9-301 absolute right to make an opening statement prior to the proof being presented; and Davis v. Alaski, 415 U.S. 308, 94 S.Ct. 1105, 39 L.Ed.2d 347 (1974) constitutional right of confrontation that includes a meaningful right to cross-examine state witnesses.



Defendant cannot meaningfully exercise his right to present a meaningful theory of his defense during these critical states of the proceedings unless this Court rules on this motion to determine whether the State can present its charge of aggravating circumstances prior to these critical stages of the trial.


WHEREFORE, Defendant moves this Court hear this motion prior to trial and that the Court dismiss aggravating circumstance (i)(3).







_______________________
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HERBERT S. MONCIER

� 	As addressed in other motions, the State is barred by the constitutional provisions of due process of law in the Fifth and Fourteenth Amendments and Article 1, Section 8 of the Tennessee Constitution from taking a position contrary to the position taken by the State in State v. Copeland.





�	Counsel quotes extensively from Johnson because Johnson provides an explanation for the State’s new alternative theory presented October 13, 2005 by Rule 7(c) Bill of Particulars accepted by the Court on November 29, 2005 that Defendant Sudderth was present and shot Jackson. It is a reasonable conclusion that after Defendant Sudderth moved to dismiss the charged (i)(3) aggravating circumstance as not being applicable to vicarious liability crimes the State then charged a new alternative theory that Defendant Sudderth was present and shot Jackson himself to avoid the holding of Johnson. 
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