IN THE CIRCUIT COURT FOR BLOUNT COUNTY, TENNESSEE

STATE OF TENNESSEE



)








)








)








)

vs.






)
No.
12721








)








)

REGINALD STACY SUDDERTH


)

DEFENDANT’S RESPONSE TO STATE’S MOTION TO QUASH SUBPOENAS



Defendant submits the following response to the Motion of the State to quash subpoenas to ADAG Ed Bailey, ADAG Kirk Andrews and Blount County District Attorney Mike Flynn.  For the reasons set out the State’s motion should be denied without a hearing, or, in the alternative the State should be required to timely file affidavits as required.  A hearing on this motion is not necessary in that the Court can rule on the affidavits presented by the parties.



1.
Subpoenas were not and have not been issued for ADAG Ed Bailey, ADAG Kirk Andrews and Blount County District Attorney Mike Flynn.  It is correct that subpoenas will be issued.



2.
For the reasons set out in Defendant’s Supplemental Memorandum to Defense Motion 109 to disqualify the prosecutors filed July 5, 2001, ADAG Ed Bailey, ADAG Kirk Andrews and Blount County District Attorney Mike Flynn are witnesses in this case both on the Motion to Disqualify and at trial.



3.
The State cited U.S. v. Valenzuela-Bernal 102 S.Ct. 3440, 3446, 458 U.S. 858, (1982).  U.S. v. Valenzuela-Bernal held that before a defendant can claim a constitutional violation of the Sixth Amendment to the United States Constitution “He must at least make some plausible showing of how their testimony would have been both material and favorable to his defense.”  Defendant Sudderth has done so in his supplemental submission filed July 5, 2001.  U.S. v. Valenzuela-Bernal establishes a post-trial constitutional depravation standard.  In Tennessee, on a motion to quash a defense subpoena, the burden is on the State to establish that the subpoenaed witnesses have no material or relevant knowledge.  see State v. Womack, 591 S.W.2d 437 (Tenn.App. 1979).



4.
The State also cited Washington v. Texas, 388 U.S. 1487, S.Ct. 1920, (U.S.Tex. 1967) which is contrary to the State’s motion:

We hold that the petitioner in this case was denied his right to have compulsory process for obtaining witnesses in his favor because the State arbitrarily denied him the right to put on the stand a witness who was physically and mentally capable of testifying to events that he had personally observed, and whose testimony would have been relevant and material to the defense.  The Framers of the Constitution did not intend to commit the futile act of giving to a defendant the right to secure the attendance of witnesses whose testimony he had no right to use.  The judgment of conviction must be reversed. 



Washington v. Texas, 388 U.S. 1487, S.Ct. 1920, 



1925 (1967)



5.
Although it is not his burden to do so, Defendant Sudderth has established both relevance and materiality in his filing of July 5, 2001.



6.
The State cites State v. Womack, 591 S.W.2d 437, 443 (Tenn.App. 1979)  Womack, however, does not support the motion filed by the State in this case.  In Womack, the Circuit Court granted certiorari and supercedes from a Juvenile Court’s action quashing subpoenas and the State appealed.  Womack held the Juvenile Court quashing the defense subpoenas to be improper and established the requirements for motions to quash subpoenas in Tennessee:

However, the exercise of authority in such manner as to deprive an accused of a substantive procedural right (to compel attendance of witnesses) guaranteed by the Federal and State Constitutions is an essential illegality committed within actual powers which will authorize relief by certiorari.  Constitution of the United States, Amendments VI and XIV; Constitution of Tennessee, Article 1, Secs. 8 and 9.

. . .

Contrary to the insistence of the appellant, [State] this Court considers that the right to process to compel the attendance of witness is so fundamental to our system of justice (U.S. Constitution, Amendments VI and XIV, Constitution of Tennessee, Article 1, Sections 8 and 9), and the right to a preliminary hearing is so well recognized (State v. Moore, supra ) that when a motion is made to quash a subpoena issued at the instance of an accused for a preliminary probable cause hearing, the burden is upon the movent to make a prima facie showing by acceptable evidence that the issuance of the subpoena was an abuse of the processes of the court because the witness is without information as to any material issue in the case.  In Bacon v. State, 215 Tenn. 268, 385 S.W.2d 107 (1964) the evidence received by the Court was informal in the extreme.  (The officer serving the subpoenas told the judge that the witnesses had told him that they knew nothing about the case).  There was no objection to the informality of the evidence, hence, there was no occasion to rule upon its admissibility.  The Supreme Court simply observed that when informed that the Trial Judge "had information that the witnesses were without knowledge, at this point the burden shifted to the defendant to inform the Trial Judge the nature of the testimony to be expected from these people . . ." In the same case, [Bacon] the Supreme Court said:


"A trial judge has no discretion as to who he shall allow a defendant to subpoena.  If a prospective witness is or probably will be a material one then a defendant has a constitutional right to have compulsory process.  The matter turns on whether the issuance of process would in fact be an abuse of process, and, if the Court finds such is the case the Court has power to prevent such abuse."  (215 Tenn. at 273, 385 S.W.2d at 109)

The informal presentation mentioned in Bacon would hardly withstand serious objection as to competency and form.  A more orderly and acceptable presentation would include an exhibit to the motion to quash in the form of affidavit or affidavits of the subpoenaed witness or other competent person that the witness is without knowledge or denies knowledge.  Such would require counter affidavit or affidavits of grounds to believe that the witness does in fact have knowledge.


In Ezell v. State, 220 Tenn. 11, 413 S.W.2d 678 (1967) the Supreme Court held:


"The right of a criminal defendant to present witnesses in his own behalf, is a basic constitutional safeguard; consequently, any rule which abridges this right must be examined with scrutiny."  (220 Tenn. at 17, 413 S.W.2d at 680-681)

Since no evidence was heard by the Juvenile Judge, there is nothing in this record to support the action of the Juvenile Judge in quashing the subpoenas.  Until abuse of process has been shown factually, there is no ground for quashing a properly issued and executed subpoena.
(emphasis by underlining added)

State v. Womack, 591 S.W.2d 437, 442, 443 (Tenn.Ct.App. 1979)



7.
The burden of both production and persuasion is on the State to overcome Defendant’s Sudderth’s constitutional rights by establishing that the witnesses subpoenaed have no material or relevant knowledge.  The State has not met this burden and the motion should be denied without a hearing.



8.
The State’s motion fails to comply with the requirements of Womack and should be denied without a hearing.  



9.
In the alternative, prior to a hearing, the State should be required to comply with Womack and file as “an exhibit to the motion to quash in the form of affidavit or affidavits of the subpoenaed witness or other competent person that the witness is without knowledge or denies knowledge” and the defense be given an opportunity to respond by affidavits.



10.
The procedure set out in Womack can not work if the State is not required to file affidavits prior to the hearing so that the Defense will have an opportunity to respond.  Waiting until the hearing for the State to present the required Womack evidence does not provide the defense an opportunity to present contravailing evidence.



11.
Defendant submits a proposed order requiring the State to comply with the requirements of Womack on or before July 20, 2001 and for the defense to respond by July 25, 2001.



WHEREFORE, Defendant Sudderth moves that the State’s motion to quash be denied for failure of the State to provide evidence that the subpoenaed witnesses do not have relevant or material knowledge to the motion to disqualify or the trial.  In the alternative, Defendant Sudderth moves that the Court order the state to file affidavits as set out in Womack on or before July 20, 2001 and prior to any hearing, and in the absence of the State presenting evidence in support of their motion, the hearing on July 27, 2001 be canceled and the State’s motion denied.  If the State presents evidence and after the defendant is provided an opportunity to respond, no hearing is required and the Court should rule on the evidence presented by the parties.



This ____ day of July, 2001.







___________________________







HERBERT S. MONCIER







Attorney for Defendant

Herbert S. Moncier

Suite 775, Bank of America Center.

550 Main Avenue

Knoxville, Tennessee  37902

(865)546-7746

BPR #1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the office of the District Attorney General for Blount County, Tennessee, this the ____ day of July, 2001.







___________________________







HERBERT S. MONCIER
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