IN THE CRIMINAL COURT FOR KNOX COUNTY, TENNESSEE

STATE OF TENNESSEE



)








)








)








)

vs.






)
No.
74386








)








)








)

REGINALD STACY SUDDERTH


)

Defendant Sudderth’s Response To Objections To Subpoenas To The FBI, DEA And United States Probation Office



Defendant Sudderth files this response to the objections of the United States to the exercise and rights of Defendant Sudderth under the Fifth, Sixth and Fourteenth Amendments to the United States constitution the Tennessee Constitution Article I, §§ 7, 8 and 9.

Summary of Argument



Defendant will first address constitutional rights under the Federal Constitutional that, in this State criminal prosecution, trump administrative rules of the federal executive branch of government.



Defendant will then address the joint cooperation and investigation between Federal and the State before and during this investigation.



Defendant will then ask this Court to apply T.R.Cr.P. 16(d)(2) and T.R.Cr.P. 17(c) to:



(1)
Order the subpoenas to the FBI, DEA and United States Probation Officer be complied with; or



(2)
Prohibit the prosecution from introducing the testimony of any witness for which there is non-compliance; or



(3)
Dismiss this prosecution.

Federal Constitutional Rights

1. In Crane v. Kentucky, 476 U.S. 683, 690, (1986) the Court held “Whether rooted directly in the Due Process Clause of the Fourteenth Amendment, Chambers v. Mississippi, supra, or in the Compulsory Process or Confrontation clauses of the Sixth Amendment, [Internal citations omitted], the Constitution guarantees criminal defendants "a meaningful opportunity to present a complete defense."
2. In Davis v. Alaska, 415 U.S. 308, 316, (1974) the Supreme Court held “The Sixth Amendment to the Constitution guarantees the right of an accused in a criminal prosecution ‘to be confronted with the witnesses against him.’  This right is secured for defendants in state as well as federal criminal proceedings under Pointer v. Texas, 380 U.S. 400, 85 S.Ct. 1065, 13 L.Ed.2d 923 (1965). Confrontation means more than being allowed to confront the witness physically. ‘Our cases construing the (confrontation) clause hold that a primary interest secured by it is the right of cross-examination.’  Douglas v. Alabama, 380 U.S. 415, 418, 85 S.Ct. 1074, 1076, 13 L.Ed.2d 934 (1965).
3. In United States v. Abel, 469 U.S. 45, 50, (1984) the Supreme Court held the constitutional right of cross-examination included “cross-examination . . . impeachment for bias, prejudice, or corruption.”  The Supreme Court went on to hold that Federal Rule of Evidence 401 defines “as relevant evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.  Rule 402 provides that all relevant evidence is admissible, except as otherwise provided by the United States Constitution, by Act of Congress, or by applicable rule.”  The Supreme Court held F.R.E. 401 and 402 that are the same as T.R.E. 401 and 402 provide the evidentiary basis that the right to cross-examine “includes the opportunity to show that a witness is biased, or that the testimony is exaggerated or unbelievable.”
4. In United States v. Armstrong, 517 U.S. 456, 463, (1998) the Supreme Court held that F.R.Cr.P. 16(a)(10(E) requires discovery of papers, documents or records that pertain to evidence the Government intends to offer in its case against a defendant.
5. Pennsylvania v. Ritchie, 480 U.S. 39 (1987) the Supreme Court noted that it had not addressed the contours of the confrontation clause in recent decisions.  id at 55.  The Supreme Court went on to address a Pennsylvania statute, like the administrative rules relied on by AUSA Tomkin, prevented a defendant in a criminal case access to potentially impeaching material.  In this context the Supreme Court held “Although we recognize that the public interest in protecting this type of sensitive information is strong, we do not agree that this interest necessarily prevents disclosure in all circumstances. This is not a case where a state statute grants CYS the absolute authority to shield its files from all eyes. Cf. 42 Pa.Cons.Stat. § 5945.1(b) (1982) (unqualified statutory privilege for communications between sexual assault counselors and victims).  Rather, the Pennsylvania law provides that the information shall be disclosed in certain circumstances, including when CYS is directed to do so by court order. Pa.Stat.Ann., Title 11, § 2215(a)(5) (Purdon Supp.1986). Given that the Pennsylvania Legislature contemplated some use of CYS records in judicial proceedings, we cannot conclude that the statute prevents all disclosure in criminal prosecutions.  In the absence of any apparent state policy to the contrary, we therefore have no reason to believe that relevant information would not be disclosed when a court of competent jurisdiction determines that the information is “material” to the defense of the accused.”  ib at 57, 58.
6. Most recently, in Supreme Court Justice Alito’s first opinion, the United States Supreme Court in Holmes v. South Carolina, 
 U.S. 
, 126 S.Ct. 1727 (May 1, 2006) unanimously reaffirmed that the United States Constitution guarantees a defendant in a state criminal prosecution “ ‘a meaningful opportunity to present a complete defense.’ and held that the right to present a defense under Crane v. Kentucky cannot be “abridged by evidence rules that ‘infring[e] upon a weighty interest of the accused’ and are “ ‘arbitrary’ or ‘disproportionate to the purposes they are designed to serve.’” ibid at 1728.
Tennessee Constitutional Rights

7. The Tennessee Supreme Court defined “Brady-Kyles
” or favorable evidence obligations in Tennessee in Johnson v. State, 38 S.W.3d 52, 56-57 (Tenn. 2001) as: 

“[t]he Brady obligation comprehends evidence which provides some significant aid to the defendant's case, whether it furnishes corroboration of the defendant's story, calls into question a material, although not indispensable, element of the prosecution's version of the events, or challenges the credibility of a key prosecution witness.”  . . . evidence is favorable under Brady if “it provides grounds for the defense to attack the reliability, thoroughness, and good faith of the police investigation, to impeach the credibility of the state's witnesses, or to bolster the defense case against prosecutorial attacks”).
8. T.R.Cr.P. 16(a)(1)(C) provides for the discovery of:

(C) Documents and Tangible Objects. Upon request of the defendant, the State shall permit the defendant to inspect and copy or photograph books, papers, documents, photographs, tangible objects, buildings or places, or copies or portions thereof, which are within the possession, custody or control of the State, and which are material to the preparation of the defendant's defense or are intended for use by the State as evidence in chief at the trial, or were obtained from or belong to the defendant.  [underlining added]

Tennessee Law

9. “When the state utilizes the facilities of the F.B.I. Laboratory for various scientific tests, the F.B.I. is an agent for the State of Tennessee, and reports in its possession are in the state's possession for the purposes of Rule 16(a)(1)(D)”  State v. Goodman, 643 S.W.2d 375, 379 (Tenn.Cr.App.,1982)
Improper Procedure To Contest Subpoena

10. The proper procedure in Tennessee to quash a subpoena is set out in State v. Womack, 591 S.W.2d 437 (Tenn.Crim.App.1979).  
11. That procedure has not been followed by the federal agencies and the motions should be denied.
12. AUSA Pamela G. Steele filed a motion to quash subpoenas for documents issued to three federal agents on December 28, 2005.  Defendant received a copy of the motion in the mail during the afternoon of December 29, 2005.

13. In 2001 the federal government provided substantial records to the Blount County District Attorney pertaining to Mr. Sudderth, state witnesses and related investigations.

14. Defendant Sudderth received a witness list from the State in this case on December 16, 2005.

15. District Attorney General pro temp (DAGPT) Wells has taken the position since his appointment in 2003 that the files of the Blount County Sheriff’s department or other law enforcement agencies are not in his possession; that he has no duty to review those files for discovery or disclosures; and if the defense wants information from those agencies it is up to the defense to obtain those materials.

16. On December 20, 2005 Defendant Sudderth issued the subpoenas in question to multiple agencies including the DEA, FBI and United States Probation Office and made request pursuant to the Code of Federal Regulations.

17. AUSA Steele filed a motion on December 29, 2006 objecting that there was not sufficient time to provide the documents on January 9, 2006.
18. At a hearing on January 9, 2006 AUSA Tomplin took records from the Blount County custodian and gave them to the FBI in an attempt to obstruct Defendant Sudderth from obtaining those records by subpoena from Blount County.
19. AUSA Tomkin continued to object that there had not been 15 days notice for the CFR request.
20. On January 10, 2006 AUSA Tomkins was provided additional time.
21. Thereafter the Government asserted it would not provide any documents.
Facts
22. Documents supporting this motion will be filed with a Notice of Filing.
23. Captain Ron Talbot of the Blount County Sheriff’s Department is the director of the Tennessee Fourth Drug Task Force.  

24. Captain Talbot is also a special United States DEA agent.  

25. Stacy Sudderth has been under investigation by a joint investigation by the F.B.I. and Blount County.

26. After his arrest in this case, Stacy Sudderth was investigated by a joint investigation between Blount County Detectives and FBI Agent Jerry Richardson.  

27. Blount County Detectives and FBI Agent Juanita Walls assisted one another in the investigation into the death of Andre Jackson and Stacy Sudderth.

28. During January 2000 Blount County Captain Ron Talbott interviewed Myron Kellog and took handwritten notes that were not provided to Mr. Sudderth until after AUSA Tomkin attempted to block those disclosures on January 9, 2006.

29. Captain Talbott provided his handwritten notes of Myron Kellog to FBI Agent Walls who dictated a statement of that interview that was typed into an FBI 302.

30. The procedure in paragraph 15 and 16 was repeated as to other persons providing cooperation during the investigation into the death of Andre Jackson and of Stacy Sudderth.

31. In June, 2000 Blount County Detective Bill Manuel appeared before a Blount County grand jury and testified as to the statements of one Ashley James that had been obtained by Myron Kellog after his meeting with Captain Talbott.

32. Detective Manuel testified before the grand jury to matters that were in conflict with statements obtained by the defense from Captain Talbott by subpoena on January 10, 2006.

33. The defense filed a motion that the Blount County District Attorney General obtain all the files of cooperating agencies, including the FBI, to review to comply with T.R.Cr.P. 16 discovery and Johnson v. State disclosures of favorable evidence.  

34. Judge Weatherford granted that motion.

35. As a result of the Order of Judge Weatherford the Federal Bureau of Investigation provided certain documents, tape recordings and information.

36. None of the objections presently presented by AUSA Tomkin were made to the information produced by the FBI.

Argument

37. The FBI, DEA and Blount County Drug Task Force conducted a joint investigation in the late 1990’s and up until the present of many of the individuals for which records are sought.
38. Records subject to subpoena are records that have been created pursuant to joint investigations between the DEA, FBI and Blount County drug task force.  
39. Because of joint actions, conduct and investigations of the DEA, FBI and Blount County and the FBI and DEA assisting Blount County in these investigations the FBI and DEA became agents of Blount County and the State of Tennessee for purposes of proceedings in this case. 
40. Defendant Sudderth’s Federal Constitution Rights in this criminal prosecution trump any administrative rules of the Executive Branch of the United State’s Government.  see Pennsylvania v. Ritchie, 480 U.S. 39 (1987).

41. The federal government waived any of its Executive Department administrative rules by producing requested information through 2000 and by failing to assert those objections before Judge Weatherford.

42. The constitutional rights of Defendant Sudderth cannot depend on the predilections of various or changing government attorneys who may construe or administer the rules of the executive branch of the federal government differently at any given point in time.

43. The obligations to provide discovery and disclosures necessary to provide Defendant Sudderth rest with the prosecutor in the state action and if the prosecution can not, or will not do so, the T.R.Cr.P. 16(d)(2) remedies are required.



WHEREFORE, Defendant moves that AUSA Tomkins’ motions be denied and that the documents be provided within 10 days.







_______________________








HERBERT S. MONCIER

Herbert S. Moncier

Attorney at Law

Suite 775, Bank of America Building

550 Main Avenue

Knoxville, Tennessee 37902

(865)546-7746

BPR # 1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the office of the H. Greeley Wells, Jr. District Attorney General Pro Tem for Blount County, Tennessee, this the ____ day of May, 2006.








_______________________








HERBERT S. MONCIER

�	Because AUSA Tomkin asserts that the Supremacy Clause trumps this Court’s powers, Defendant Sudderth will primarily refer to the protections under the United States Constitution Fifth, Sixth and Fourteenth Amendments that apply to this State criminal prosecution and guarantee, as a matter of federal constitutional law, rights that trump AUSA Tomkins administrative claims.  


�	Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963); Napue v. Illinois, 360 U.S. 264, 269, 79 S.Ct. 1173, 3 L.Ed.2d 1217 (1959); Giles v. Maryland, 386 U.S. 66, 74, 87 S.Ct. 793, 17 L.Ed.2d 737 (1967); United States v. Agurs, 427 U.S. 97, 96 S.Ct. 2392  49 L.Ed.2d 342 (1976); Giglio v. United States, 405 U.S. 150, 92 S.Ct. 763, 31 L.Ed.2d 104 (1972); United States v. Bagley, 473 U.S. 667, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985); Kyles v. Whitley, 514 U.S. 419, 115 S.Ct. 1555, 131 L.Ed.2d 490 (1995).





� 	Counsel personally called acting United States Attorney Russ Deadrick on December 22, 2005 and explained that the agencies records were being subpoenaed.  Counsel hand delivered the attached letter to Mr. Deadrick.  Neither the agencies or AUSA Steele called Counsel expressing time limitations or questions as to the scope of the subpoena.  Counsel had agreed with all other subpoenaed agencies to extensions to respond and was prepared to do so upon contact by the federal agencies.  Upon receipt of AUSA Steele’s motion, Counsel contacted the FBI Custodian and AUSA Steele; narrowed the subpoena and agreed to the documents being produced as soon as they can be located.  Counsel’s letter doing so is attached.
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