IN THE CIRCUIT COURT FOR BLOUNT COUNTY, TENNESSEE
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vs.
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)

REGINALD STACY SUDDERTH


)

Defendant’s Reply To The State’s Responses To The Motions To Disqualify The Prosecutors



On May 15, 2001 Defendant filed Motion Number 109 to disqualify the prosecutors in this case.  The State did not file a response.   On June 20, 2001 the State orally moved to hear the motion to disqualify prior to other motions.  The defense offered to file materials in support of the motion to disqualify within 15 days and the state was to respond within 15 days.  The defense submission was filed on July 5, 2001.  On July 17, 2001 Capital Case Attorney Venessa Bradley informed Counsel that the Court directed the State respond by July 20, 2001.



On July 19, 2001 the ADAG Kirk Andrews filed a response.  On July 20, 2001 the State Attorney General filed an amended motion to quash and an additional memorandum. Neither submission included materials in opposition to Defendant’s submission filed on July 5, 2001.



Defendant files this consolidated reply to both responses.

Preliminary Motions



(1)
On July 20, 2001 Defendant Sudderth filed a Response to the Motion to Quash Subpoenas and moved for an order requiring the State to file an affidavit setting fourth reasons to quash the subpoenas.  The State concludes its July 20, 2001 response to disqualify by stating “If, however, the Court decides that evidentiary support is required, the State will produce such evidence before the hearing on the motion.”  The whole purpose of the Order on June 20, 2001 was for the defense to submit its evidence and for the State to present its responsive evidence within 15 days.  That evidence was due on July 20, 2001.  The State should be required to filed evidence it intends to rely on in support of its motions to quash prior to the hearing on July 27, 2001.



(2)
Defendant Sudderth has filed contemporaneously with this Reply a motion to strike the personal statements of fact or personal opinions of ADAG Andrews contained in her response.



(3)
Defendant Sudderth has filed contemporaneously with this Reply a motion to suppress and prohibit the State from calling any witnesses not listed on the presentment or for which the State has not provided the defense and the Court notice of within 48 hours of June 20, 2001.  

The Voucher Rule



Counsel for Mr. Sudderth was incorrect in arguing that the State would be required to vouch for Ashley James creditability.  Defendant Sudderth withdraws that argument.



Withdrawal of that argument, however, does not resolve the conflict of ADAG Bailey and Andrews.  Here, ADAG Bailey and Andrews will advocate truthfulness of part of Ashley James testimony but be permitted to advocate falseness of other testimony.  Any arguments made by ADAG Bailey or Andrews as to false testimony by Ashley James will necessarily include directly, or indirectly, ADAG Bailey and Andrews placing before the jury their personal knowledge of facts.

Conflict of Interest



As stated by ADAG Andrews in her response “The State denies any allegation of improper prosecutorial conduct contained in the unsupported affidavit of Ron Lax, and strongly asserts that the alleged instances of improper conduct did not occur, and that the allegations of same would be inadmissible in the trial of the defendant.”  ADAG Andrews and Bailey have a personal interest in this issue.  It is the personal interest of ADAG Bailey and Andrews that creates their conflict.  ADAG Andrews and Bailey can not be an advocate on an accusation against themselves.

Relevance



ADAG Andrews asserts that the conduct of ADAG Bailey and Andrews in obtaining the sworn testimony of Ashley James in A. C. Copeland’s trial “would be inadmissible in the trial of the defendant [Sudderth]” “due to its lack of relevance”.  Defendant Sudderth disagrees.



The State obtained sworn testimony of Ashley James in A. C. Copeland’s trial through the conduct of ADAG Bailey and Andrews individually, and in concert with Detective Manuel. 



Because of her sworn testimony in the Copeland trial, Ashley James can not now testify differently without being subject to a perjury charge.  If Ashley James were to assert a privilege against self-incrimination, she would be subject to being indicted as an accessory and/or co-conspirator because Detective Manuel’s promised her that she would be all right so long as she testified.  



These facts create a bias and motive of Ashley James to testify for the State consistent with her testimony in Copeland, whether or not that testimony is true.  These facts are relevant to Ashley James creditability as a witness and her prejudice in favor of the State.  The conduct of ADAG Bailey and Andrews in obtaining the testimony of Ashley James, if Ashley James is permitted as a witness against Mr. Sudderth, is proper cross-examination or extrinsic evidence.

The Sixth Amendment provides that the accused shall have the right to be “confronted with the witnesses against him.”  U.S. Const. Amend VI.  “Confrontation means more than being allowed to confront the witness physically.”  Davis v. Alaska, 415 U.S. 308, 315, 94 S.Ct. 1105, 1110, 39 L.Ed.2d 347 (1974).  It includes the right to an “effective cross-examination.”  Delaware v. Fensterer, 474 U.S. 15, 20, 106 S.Ct. 292, 294, 88 L.Ed.2d 15 (1985).  A witnesses’ bias is “ ‘always relevant as discrediting the witness and affecting the weight of his testimony.’ “  Davis v. Alaska, 415 U.S. at 316, 94 S.Ct. at 1110 (quoting 3A J. Wigmore, Evidence § 940, p. 775 (Chadbourn rev. 1970)); see also Tenn.R.Evid. 616.

State v. Belser, 945 S.W.2d 776, 784 (Tenn.Crim.App. 1996) 



Article I, Section 9 of the Tennessee Constituted also guarantees the right to compulsory process.  



T.R.E. Rule 616 provides that a party may offer evidence by cross-examination, extrinsic evidence, or both, that a witness is biased in favor of, or prejudiced against, a party or another witness.



Tennessee Pattern Jury Instruction Criminal, Fifth Edition, 42.04(a) provides that the jury determine which witnesses to believe and whether to accept or reject everything a witness said.  In so doing, the jury is instructed to consider, inter alia:



(5) Does the witness have any bias, prejudice, or personal interest in how the case is decided?



(6) Have there been any promises, threats, suggestions, or other influences that affected how the witness testified?



(7) In general, does the witness have any special reason to tell the truth, or any special reason to lie?



Tennessee Pattern Jury Instruction Civil, Third Edition, 2.20 provides additional instructions regarding the jury weighing the witness testimony that also pertains to criminal cases.  The additional language is underlined:



(9) Did the witness have any motive, bias or prejudice that would influence the witness’ testimony?



(11) Was the witness’s testimony contradicted by what that witness has said or done at another time, by the testimony of other witnesses, or by other evidence?



(13) Has the witness’ testimony been influenced by any promises, threats or suggestions?



(14) Did the witness admit that any part of the witness’ testimony was not true?

Subpoenas - Burden



Initially, this Court must determine where the burden of both production and persuasion lies regarding subpoenas issued to District Attorney Mike Flynn and Assistants Bailey and Andrews.



The State Attorney General incorrectly argues that the burden is on the defendant who is exercising federal and state constitution rights to compulsory process to justify the issuance of subpoenas by a “clear showing”.  State v. Womack, 591 S.W.2d 437 (Tenn.Crim.App. 1979), contrary to the State Attorney General’s assertion, places the burden on a movant seeking to quash a subpoena to establish that the movant has no material knowledge of the matter at issue. 



The State Attorney General also asserts that the defendant must establish that the evidence sought by subpoena must be “relevant and material, and vital to the defense.”  Washington v. Texas, 388 U.S. 14 (Tenn. 1967).  This standard is a post trial test required for a defendant to establish prejudice from the denial of compulsory process and the absence of harmless error to be entitled to a new trial.  



The pre-trial standard is different from the post-trial standard.  In Tennessee, the pre-trial standard is set out in State v. Womack, 591 S.W.2d 437 (Tenn.Crim.App. 1979).  The pre-trial standard announced in Womack is that any restriction on the right to compulsory process must be examined by the Court “with scrutiny” and the burden is on the person moving to deny the a defendant compulsory process to establish by acceptable evidence that they have no “information as to any material issue in the case.”



The State attaches the unreported opinion of State v. Easterly.  In Easterly the subpoenaed witnesses submitted affidavits that they had no knowledge of the case.  Easterly acknowledged that the initial burden was on the witness to establish that they had no knowledge.  The State Attorney General cites Easterly for authority to place the initial burden on Defendant Sudderth because Defendant Sudderth has been found to be indigent.



This assertion is frivolous.  Defendant Sudderth seeks no state funds for the testimony of the subpoenaed witnesses.  The witnesses are located in the same building as the courtroom.  Placing a different standard for the exercise of the constitution right to compulsory process for a poor person from that applicable to rich person violates the equal protection provisions of the Fourteenth Amendment of the United States Constitution.

Disqualification



In its effort to quash subpoenas to the prosecutors, the State Attorney General interchanges standards that pertain to the exercise of the constitutional rights to compulsory process with standards that pertain to disqualification.  Those standards are different and must be addressed separately.



Supreme Court Rule 8, DR7-103 defines the role of the public prosecutor:

DR 7-103. Performing the Duty of Public Prosecutor or Other Government Lawyer

(A) A public prosecutor or other government lawyer shall not institute or cause to be instituted criminal charges when the prosecutor or government lawyer knows or it is obvious that the charges are not supported by probable cause.

(B) A public prosecutor or other government lawyer in criminal litigation shall make timely disclosure to counsel for the defendant, or to the defendant if the defendant has no counsel, of the existence of evidence, known to the prosecutor or other government lawyer, that tends to negate the guilt of the accused mitigate the degree of the offense, or reduce the punishment.



As recognized by Ethical Consideration EC 7-13 the role of the public prosecutors differs from that of other advocates:

EC 7-13 The responsibility of a public prosecutor differs from that of the usual advocate;  the public prosecutor's duty is to seek justice, not merely to convict.  This special duty exists because: (1) the prosecutor represents the sovereign and therefore should use restraint in the discretionary exercise of governmental powers, such as in the selection of cases to prosecute; (2) during trial the prosecutor is not only an advocate but also may make decisions normally made by an individual client, and those affecting the public interest should be fair to all; and (3) in our system of criminal justice the accused is to be given the benefit of all reasonable doubts. With respect to evidence and witnesses, the prosecutor has responsibilities different from those of a lawyer in private practice; the prosecutor should make timely disclosure to the defense of available evidence, known to the prosecutor, that tends to negate the guilt of the accused, mitigate the degree of the offense, or reduce the punishment.  Further, a prosecutor should not intentionally avoid pursuit of evidence merely because the prosecutor believes it will damage the prosecutor's case or aid the accused.



The Tennessee Court of Criminal Appeals on June 20, 2001 addressed the principles pertaining to disqualification of prosecutors.

In reviewing the trial court’s denial of the appellant’s motion, we initially note that improper or unethical participation by a prosecutor or a prosecutor’s office in a criminal case may implicate the basic constitutional rights of a defendant, “the orderly administration of justice, the dignity of the courts, the honor and trustworthiness of the legal profession[,] and the interests of the public at large.”  State v. Phillips, 672 S.W.2d 427, 435 (Tenn. Crim. App. 1984); see also  State v. Willie Claybrook, No. 3, 1992 WL 17546, at *8 (Tenn. Crim. App. at Jackson, February 5, 1992).  In protecting these concerns, Tennessee courts generally turn for guidance to our Code of Professional Responsibility, as adopted by our supreme court in Tenn. Sup. Ct. Rule 8, and to court-created principles of professional conduct.  State v. Ricky Raymond Bryan, No. M1999-00854-CCA-R9-CD, 2000 WL 1131890, at **3-8 (Tenn. Crim. App. at Nashville, August 4, 2000).  A trial court’s application of these legal standards to a disqualification motion will not be disturbed on appeal absent an abuse of discretion.  State v. Culbreath, 30 S.W.3d 309, 313 (Tenn. 2000); State v. Tate, 925 S.W.2d 548, 549-550 (Tenn. Crim. App. 1995); John M. Clinard v. C. Roger Blackwood, No. M1998-00555-SC R11-CV, 2001 WL 530834, at *1 (Tenn. at Nashville, May 18, 2001); State v. Steve Mason, No. 01C01-9603-CC-00103, 1997 WL 311900, at *6 (Tenn. Crim. App. at Nashville, June 6, 1997); Claybrook, No. 3, 1992 WL 17546, at *12.  An abuse of discretion might comprise the application of an incorrect legal standard or a decision that is against logic or reasoning and that caused an injustice to the complaining party.  State v. Shirley, 6 S.W.3d 243, 247 (Tenn. 1999); State v. Shuck, 953 S.W.2d 662, 669 (Tenn. 1997).  In determining whether the trial court has applied an incorrect legal standard, “‘appellate courts are not required to defer to a trial court’s interpretation of the Code of Professional Responsibility or to its decisions regarding legal standards applicable to a particular disqualification motion.’”  Bryan, No. M1999-00854-CCA-R9-CD, 2000 WL 1131890, at *2; cf. Clinard, No. M1998-00555-SC R11-CV, 2001 WL 530834, at *2.

For purposes of deciding whether a prosecutor or his office should be disqualified from participation in a criminal case, this court and our supreme court have adopted the following analytical framework: (1) Do the circumstances of the defendant’s case establish an actual conflict of interest that requires the disqualification of a prosecutor? (2) Do the circumstances of the defendant’s case create an appearance of impropriety that requires the disqualification of a prosecutor? (3) If either theory requires the disqualification of a prosecutor, is the entire District Attorney General’s office likewise disqualified?  Culbreath, 30 S.W.3d at 312-313; Tate, 925 S.W.2d at 550; Mason, No. 01C01-9603-CC-00103, 1997 WL 311900, at *6.

State v. Coulter, No. M1999-00784-CCA-R3-CD (Filed June 26, 2001 at Nashville)(copy attached).



Caulter, unlike he present case, dealt with an attorney for the defendant becoming a member of the district attorney’s staff and vicarious disqualification of the entire staff.  The principles of Cauther, however, require disqualification of the prosecutors in this case.

District Attorney Mike Flynn



In the present case, Defendant Sudderth does not seek to disqualify District Attorney General Flynn under vicarious disqualification for the actions of ADAG Bailey and Andrews.  The creditability of ADAG Bailey and Andrews will be an issue in the trial.   DAG Flynn is their employer with a special interest in the creditability and conduct of the attorneys he employs.  DAG Flynn has an interest in these issues separate from his role as a public prosecutor in Defendant Sudderth’s case.  DAG Flynn can not advocate the creditability and proper conduct of his own employees, for which he has personal knowledge, and at the same time perform his duty as a public prosecutor.



DAG Flynn also is a witness as to who prepared the presentment for the grand jury and the statement of Ashley James used to prepare that presentment.  It is believed that DAG Flynn may have presented this case to the grand jury and is a witness to the statements of Detective Manuel as to what Ashley James said.  
ADAG Andrews



ADAG Andrews in her response offered no evidence to rebut the statements of Ashley James made to Ron Lax established by the affidavit of Mr. Lax.  Instead, ADAG Andrews makes statements not in evidence to suggest that Ashley James did not make these statements by referring to the affidavit as an “unsupported affidavit” and asserting that the State “seriously questions the veracity of this affidavit.”



ADAG Andrews misses the point.  If Ashley James is permitted to testify, cross-examination of Ashley James or extrinsic evidence will be offered that ADAG Bailey and Andrews did what Ashley James told Mr. Lax happened.  Once this become an issue ADAG Bailey and Andrews have a conflict between their role as advocates and their personal interest and the personal knowledge of ADAG Bailey and Andrews becomes an issue.  ADAG Bailey and Andrews cannot address this issue at trial without directly, or indirectly, placing their personal knowledge, or personal opinion, of the facts before the jury.



ADAG Andrews at page 2 represents that “Obviously, Ms. James was incorrect” when Ashley James testified under oath on July 24, 2000 that she told Detective Manuel and ADAGs Bailey and Andrews, when she first met with them in June, 2000, the same thing that she was testifying to on July 24, 2000.  There is nothing about Ashley James’ testimony that makes it obvious that Ashley James was “incorrect. ”  Ashley James could have testified truthfully and Detective Manuel testified untruthfully before Mr. Sudderth’s grand jury.  The district attorneys could have made a mistake when they prepared the presentment.  ADAG Bailey and Andrews are witnesses to the other explanations for this critical contradiction in addition to being witnesses to whether Ashley James was incorrect in her sworn testimony on July 24, 2000.



If Ashley was incorrect in her sworn testimony on July 24, 2000 as ADAG Andrews states is obvious, additional issues requiring disqualification become material in this case.  First, because ADAG Bailey and Andrews have knowledge of the false sworn testimony of Ashley James on July 24, 2000 why have ADAG Bailey and Andrews not instituted perjury charges against Ashley James?  Second, Ashley James is obtaining a benefit form ADAG Bailey and Andrews by not being charged with perjury.  Third, if Ashley James provided false information to the grand jury that indicted Mr. Sudderth, why have ADAG Bailey and Andrews not corrected that injustice and dismissed this presentment.  Fourth, why did ADAG Bailey and Andrews not provide notice of Ashley James’ false testimony to A. C. Copeland’s attorneys?  Each of the issues raised by ADAG Andrews’ statement that Ashley James testified incorrectly on July 24, 2000 provide additional reasons that the actions of ADAG Bailey and Andrews are issues in Mr. Sudderth’s case and that they have a conflict and are witnesses.

State Attorney General’s Position



The State Attorney General asserts that the defense has failed to produce “clear evidence” of misconduct and calls Ron Lax’s affidavit “speculation and inference”.  



The State Attorney General extrapolates its “clear evidence” standard from United States v. Armstrong, 517 U.S. 456 (1996).  In Armstrong the defense moved to dismiss the prosecution for “selective prosecution” and sought discovery from the United States of facts to support the claim.  The issue in Armstrong is not remotely material to the issues when in this case the prosecutors have conflicts or have personal knowledge of material issues.



The State Attorney General argues that these prosecutors are entitled to a “presumption of regularity”.  Apparently, the State Attorney General makes this argument based on the cases cited in footnotes 7, 8 and 9.  Each of the cases cited pertain to a defendant’s challenge to the institution of a prosecution.  The cases do not pertain to conduct of prosecutors in obtaining or influencing testimony of a witness or prosecutors being a witness to inconsistent statement of the witness.  



There is no presumption in the Code of Professional Conduct that prosecutors conduct themselves ethically.  T.R.E. Rule 616 does not contain a presumption that a prosecutor can offer inducements to a witness for their testimony.  The Tennessee Pattern Jury Instructions do not contain a presumption that a prosecutor has not influenced a witness’s testimony.



The State Attorney General attacks Ron Lax’s affidavit as being “conclusory statements” that “even if true, do not make a clear showing of prosecutorial misconduct".  As with ADAG Andrews, the State Attorney General misses the point.



A “clear showing” of prosecutorial misconduct is not necessary to create the personal interest of these prosecutors to defend themselves when these issues are raised.  The Defense is not seeking to disqualify the prosecutors because of prosecutorial misconduct - the prosecutors are disqualified because they have a personal interest in these issues; the prosecutors have a conflict between their role as advocates and their personal interest; the prosecutors are witnesses to the issues; and Defendant Sudderth can not obtain a fair trial if the prosecutors are permitted to be advocates, and at the same time, defend their own conduct.



Amazingly, the State Attorney General attempts to place a spin on the statements of Ashley James to conclude “there is nothing to clearly indicate that the prosecution attorneys did anything to cross the line separating legitimate trial preparation from the improper fabrication of evidence”.  Apparently, by this assertion, the Tennessee State Attorney General asserts there is a “proper” and there is an “improper” manner for prosecutors to fabricate evidence in Tennessee.



Regardless of this absurd contention, the State Attorney General again misses the point.  The question is not whether ADAG Bailey and Andrews conduct was the “improper” fabrication of evidence - the issue is whether this conduct is material to the bias, prejudice or creditability of the witnesses’ testimony.  As discussed infra, the conduct is relevant as cross-examination or as extrinsic evidence regarding the creditability of the testimony of Ashley James.  Once this becomes an issue in this trial, ADAG Bailey and Andrews have a personal conflict and have personal knowledge.

Conclusion



ADAG Bailey and Andrews have knowledge of prior inconsistent statements of Ashley James and of misconduct in obtaining and presenting the testimony of Ashley James.  The motion to quash the subpoenas should be denied. 



The manner that ADAG Bailey and Andrews obtained and presented the testimony of Ashley James is proper cross-examination and/or extrinsic evidence as to Ashley James’ bias, prejudice and creditability if she is permitted to testify in this case.



ADAG Bailey and Andrews conduct will be an issue if Ashley James testifies as to bias, prejudice and creditability of Ashley James.  



ADAG Bailey and Andrews have a personal interest, separate from their duty as advocates, on material issues in this case if Ashley James is a witness.  



ADAG Bailey and Andrews have a conflict in their role as advocates and public prosecutors and their personal interest. 



ADAG Bailey and Andrews, if advocates in this case, will be required to account for their won conduct either directly by their testimony, or indirectly by contesting the evidence.  In either event, ADAG Bailey and Andrews will assert personal knowledge or opinions.



DAG Flynn has knowledge of statements of Ashley James used by his office to prepare the presentment for the grand jury on or prior to June 30, 2000.  DAG Flynn has knowledge of the person who presented the testimony of Detective Manuel to the grand jury who is a witness to Detective Manuel’s sworn testimony. There is not a verbatim record of Detective Manuel’s sworn testimony before the grand jury.  DAG Flynn has knowledge of the testimony of Detective Manuel to the grand jury.  DAG Flynn has an interest in the creditability of and the conduct of his employees, including ADAG Bailey and Andrews, separate from his duty as a prosecutor in Mr. Sudderth’s case. DAG Flynn has a conflict in being an advocate in this case and is a witness.



Defendant Sudderth can not obtain a constitutionally fair trial under the Fifth and Sixth Amendments to the United States Constitution and Article I, Section 8 of the Tennessee Constitution where the prosecuting attorneys have a personal interest in the evidence presented; where the prosecution attorneys’ personal integrity is an issue before the jury; where the prosecuting attorneys have a personal interest in the outcome of the case; and where the prosecutors are witnesses to material issues in the case.



The Blount County District Attorney’s office is disqualified.



This ____ day of July, 2001.







___________________________







HERBERT S. MONCIER







Attorney for Defendant

Herbert S. Moncier

Suite 775, Bank of America Center.

550 Main Avenue

Knoxville, Tennessee  37902

(865)546-7746

BPR #1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the office of the District Attorney General for Blount«County» County, Tennessee, this the ____ day of July, 2001.
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HERBERT S. MONCIER
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