P, Written Reponses

IN THE CRIMINAL COURT FOR MONROE COUNTY, TENNESSEE

STATE OF TENNESSEE


)







)







)

vs.





)
No. 05-336






)







)

KEVIN G. HAGY



)

Defendant Hagy’s Request For Written Responses To Motions From The District Attorney General



Defendant, Kevin G. Hagy, request written responses be filed by the State to defense motions for the parties and the Court to have a record of what is contested and what agreed to by the State.







HERBERT S. MONCIER







Attorney for Defendant

Herbert S. Moncier

Suite 775, Bank of America Building

550 Main Avenue

Knoxville, Tennessee 37902

(865)546-7746

BPR #1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the office of the District Attorney General for Monroe County, Tennessee, this the ____ day of October 2006.







HERBERT S. MONCIER

P, R12(d)(2) Initial Request

IN THE CRIMINAL COURT FOR MONROE COUNTY, TENNESSEE

STATE OF TENNESSEE


)







)







)

vs.





)
No. 05-336






)







)

KEVIN G. HAGY



)

Defendant Hagy’s Motion For Notice By The State Pursuant To

Rule 12(d)(2) Of Its Intention To Use Evidence Arguably Subject To Suppression



Defendant, Kevin G. Hagy, pursuant to T.R.Crim.P. Rule 12(d)(2) moves entry of an order directing the State to make inquiry and to serve and file specific written notice and designations of any and all evidence or information in the State's possession, custody or control, or the existence of which is known, or by the exercise of due diligence could become known to the State, which evidence or information the State presently or at any time contemplates or considers using in its evidence-in-chief at trial, in order to afford the Defendant an opportunity to move for suppression.







___________________________







HERBERT S. MONCIER







Attorney for Defendant

Herbert S. Moncier, Esq.

Suite 775, Bank of America Center

550 Main Avenue

Knoxville, Tennessee  37902

(865)546-7746

BPR #1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the office of the District Attorney General for Monroe County, Tennessee, this the ____ day of October 2006.







___________________________







HERBERT S. MONCIER

P, R16 Discovery

IN THE CRIMINAL COURT FOR MONROE COUNTY, TENNESSEE

STATE OF TENNESSEE


)







)







)

vs.





)
No. 05-336






)







)

KEVIN G. HAGY



)

Defendant Hagy’s Motion For Rule 16(a)(1) Discovery And Inspection



Defendant, Kevin G. Hagy, pursuant to T.R.Crim.P. Rule 16(a)(1), requests discovery of the following evidence and moves the Court to order the State, the District Attorney General and his agents, employees, and/or any law enforcement officers or agents involved in this cause to permit defense counsel to inspect, copy and discover the following materials, items and information before trial, and Defendant further moves that a written response to this Motion be filed in this cause:



1.
Any relevant written or recorded statements, confessions, or admissions against interest made by Defendant or copies thereof.  This request calls for discovery of written or recorded statements and recordings of Defendant's conversations made by any means of mechanical recordation or electronic surveillance, whether made before or after arrest and/or indictment and whether or not in response to interrogation.  The term "statements" includes "substantially verbatim" as well as the "mere summary" and encompasses Defendant's statements in whatever form preserved.  This request encompasses all such statements of Defendant, without regard to whether the State intends to use the statement at trial.



2.
The substance of any oral statements which the State intends to offer in evidence at the trial on these charges made by Defendant, whether before or after arrest, in response to any type of interrogation or questioning by any person then known to the Defendant to be a law enforcement officer.



3.
The substance of any oral statements made by Defendant, whether before or after arrest and/or indictment, regardless of whether the statements were made during a conversation with any person who in fact was a State agent, informer, or operative or who is now a prosecution witness, or in response to interrogation by any person then known to be a State agent, informer, or operative.  This request covers those statements by Defendant that have not been preserved in any writing or recording, and encompasses all such statements of Defendant, without regard to whether the State intends to use the statement at trial.



4.
Any statements made by other individuals that the State contends are attributable to the Defendant under any basis and, if made by the Defendant, would fall within requests 1, 2, and 3 above.



5.
The identity of the agents and/or other individuals present at the time any statements referred to Request Nos. 1, 2, 3, and 4 were made and the time, place, and circumstances of such statements.



6.
Any electronic surveillance or interception of statements of Defendant through any means.



7.
A full copy of any prior criminal record of Defendant, the existence of which is known or by the exercise of due diligence could become known to the District Attorney General.



8.
All books, papers, documents, photographs, cassettes, tapes, video tapes, tangible objects and photographs of same, buildings or places, or copies or portions thereof (hereinafter referred to as "documents"), which are within the possession, custody or control of the State and which were obtained from or belong to Defendant.  This request includes any evidence or documents that came into the possession, custody or control of the District Attorney General, the State or its agents, whether by subpoena, seizure, request, or otherwise.



9.
All "documents" as referred to above that the prosecution intends to use at trial as evidence in its case-in-chief.  It is requested that any documents in this category be specifically identified from among the items of other discovery that will be produced pursuant to Rule 16 of the Tennessee Rules of Criminal Procedure, both to enable counsel to prepare effectively and, if appropriate, to afford an opportunity to move to suppress pursuant to Rule 12 of the Tennessee Rules of Criminal Procedure.



10.
All "documents" as referred to above which are within the possession, custody, or control of the State and which are material to the preparation of Defendant’s defense including, but not limited to, all documents and tangible items that (a) are referred to in the indictment; (b) are referred to in any arrest warrant; (e) are related to any statement of fact in the indictment or any arrest warrants; (f) constitute the fruits or means of perpetrating any of the offenses set forth in the indictment, or (g) were presented to the grand jury in its investigation of the criminal offenses referred to in the indictment.



11.
All results or reports of physical or mental examinations, scientific tests or experiments or copies thereof, the existence of which is known or through due diligence could become known to the State, which are material to the preparation of the defense or are intended for use by the State as evidence-in-chief at trial and regardless whether such tests or reports were conducted in connection with any investigation of Defendant including, but not limited to:



a.
All handwriting exemplars, handwriting samples, opinions of handwriting experts, handwriting or document analysis, and all documents used in such analysis.



b.
All fingerprint and palm print exemplars, fingerprint samples, comparisons and opinions of fingerprint experts, and all documents that relate to those opinions.



c.
All psychological tests performed upon any prosecution witness, informant, or operative, and all documents that refer or relate to such tests.  This request includes social or psychological reports of tests of prisons or jails where prosecution witnesses, informants or operatives have been or are presently confined.



d.
All polygraph examinations, psychological stress evaluations, hypnotic procedures, or any other scientific procedures devised to determine whether a subject is telling the truth or to refresh a witness' memory, and all documents that refer or relate to such examinations.



e.
All field tests and laboratory tests performed upon any narcotics or other substances that are the subject of this indictment.



f.
All laboratory notes, worksheets, equipment printouts, and other data from any other tests performed upon any narcotics or other substances that are the subject of this indictment, and any other data that forms the basis of any expert conclusions in this case.



12.
A written list of the names, addresses and qualifications of all experts the State intends to call as witnesses at trial, including any State agents or employees with special training in any specific area of law enforcement, together with all reports made by such experts or, if reports have not been made, a brief description of the opinion and subject matter of the opinion to which each is to testify.



13.
The name and specific location of persons known or with due diligence could be known to the State who are intended or expected to testify on behalf of the State.



14.
The name and specific location of persons who are known or with due diligence could be known to the State who are known by the State to have been present at the alleged scene on or about the time Defendant is alleged to have committed the offenses charged, including all statements made by such persons relating in any way to the offenses charged.



15.
Copies of all search warrants, affidavits in support of search warrants, receipts of property obtained by search warrants, consent to search forms, or other related documents pertaining to the obtaining, preparation, or execution of any search or seizure or confiscation of any of Defendant’s property or possessions or places in which Defendant may have an expectation of privacy.



16.
The name and law enforcement affiliation of each and every law enforcement officer who participated in any manner or was present at the obtaining, preparation, or execution of any search warrants at the time of Defendant's arrest and at the time of seizure or confiscation of any of Defendant's property.  This request is for the identity of all such persons described above, regardless of whether the State intends to call said person as a witness in response to a motion to suppress or at the trial of this cause.



17.
Copies of any and all subpoenas issued by any State agents or agencies in connection with investigation of this Defendant.



18.
A list of all documents used, obtained or written in connection with the investigation preceding the indictment in this case that the State or its agents destroyed, for whatever reason, including, but not limited to, rough notes of interviews, reports, memoranda, subpoenaed documents and any other documents.



19.
Copies of any charts, summaries, or calculations intended for use by the State as evidence at trial along with all writings, recordings, photographs, or other information upon which such charts, summaries, or calculations are based.



20.
Pursuant to the provisions of Rules 12 and 16 of the Tennessee Rules of Criminal Procedure and the Defendant's state and federal Constitutional rights to effective assistance of counsel and a fair trial, Defendant moves that the State be ordered to give pretrial notice specifically and promptly of any materials that the State does not intend to make available which may arguably fall within one of the above requests so that Defendant can discover the State's reasons for non-production of such materials and, if appropriate, seek prompt judicial review.







_________________________







HERBERT S. MONCIER







Attorney for Defendant

Herbert S. Moncier

Suite 775,Bank of America Center

550 Main Avenue

Knoxville, Tennessee  37902

(865) 546-7746

BPR # 1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the office of the District Attorney General for Monroe County, Tennessee, this the ____ day of October 2006.







___________________________







Herbert S. Moncier

P, R12(b)&16 Motion Johnson/Brady-Kyles 

IN THE CRIMINAL COURT FOR MONROE COUNTY, TENNESSEE

STATE OF TENNESSEE


)







)







)

vs.





)
No. 05-336






)







)

KEVIN G. HAGY



)

Defendant Hagy’S Motion For Johnson V. State/Brady-Kyles And Rule 16(A)(1)(C) & (D) Disclosures Prior To Motion Hearings



Defendant, Kevin G. Hagy, moves for an order compelling the state to provide all Johnson v. State/Brady-Kyles
 materials and T.R.Crim.P. Rule 16(a)(1)(C) & (D) materials material to the preparation of Defendant’s motions to suppress in sufficient time prior to hearings on Defendant’s motions to suppress so that defendant may make meaningful use of the information to investigate and assist Defendant in obtaining orders requiring suppression of evidence.

Memorandum



T.R.Crim.P. Rule 16(a)(C) and (D) require disclosures of materials by the State that are “material to the preparation of the defendant’s defense”. 



The same term “material to preparing the defense” is contained in the federal rule F.R.Crim.P. Rule 16(a)(1)(E) & (F) and the standard for discovery under this provision has been defined in United States v. Lloyd, 992 F.2d 348 (C.A.D.C.,1993).

To show materiality under this rule the defendant must demonstrate that the requested evidence bears some abstract logical relationship to the issues in the case.... There must be some indication that the pretrial disclosure of the disputed evidence would [enable] the defendant significantly to alter the quantum of proof in his favor. [Internal citations omitted]. This materiality standard normally "is not a heavy burden,"; rather, evidence is material as long as there is a strong indication that it will "play an important role in uncovering admissible evidence, aiding witness preparation, corroborating testimony, or assisting impeachment or rebuttal." Id. (quoting United States v. Felt, 491 F.Supp. 179, 186 (D.D.C.1979)).

United States v. Lloyd, 992 F.2d 348, 351 (C.A.D.C.,1993).



T.R.Crim.P. Rule 16(a)(2) exempts information made by the district attorney or investigators during the investigation or prosecution of this case.  Materials or information, The State, however, pursuant to Johnson v. State/Brady-Kyles is required to disclose information or materials, even though excluded from discovery under T.R.Crim.P. Rule 16(a)(2), that will be of some significant aid to the defendant’s case and will bolster the defense case against prosecution attacks. 

As the Massachusetts Supreme Court has articulated the standard, "[t]he Brady obligation comprehends evidence which provides some significant aid to the defendant's case, whether it furnishes corroboration of the defendant's story, calls into question a material, although not indispensable, element of the prosecution's version of the events, or challenges the credibility of a key prosecution witness."  Commonwealth v. Ellison, 376 Mass. 1, 379 N.E.2d 560, 571 (1978);  see also Mazzan v. Warden, Ely State Prison, 993 P.2d 25, 37 (Nev.2000) (stating that evidence is favorable under Brady if "it provides grounds for the defense to attack the reliability, thoroughness, and good faith of the police investigation, to impeach the credibility of the state's witnesses, or to bolster the defense case against prosecutorial attacks").

Johnson v. State, 38 S.W.3d 52, 56-57 (Tenn. 2001)



Motions to suppress are designed to attack the reliability of the police investigation.  Suppression of evidence is a critical defense function to bolster the defense case against prosecutorial attacks.  The constitutional requirement that the State disclose helpful evidence to the defense is just as applicable to motions to suppress as it is to trials.



Therefore, the State is required to disclose prior to the motion to suppress hearings (1) Rule 16(a)(1)(C) & (D) information “material to the preparation of defendant’s” motion to suppress and (2) constitutionally required information created by the investigators or district attorney during the investigation that will be of some aid to the defendant’s motions to suppress and will bolster the defense case against prosecution attacks by assisting the defense in suppressing evidence.



WHEREFORE, Defendant Hagy moves to compel discovery and disclosures of T.R.Crim.P. Rule 16(a)(1)(C) & (D) and Johnson v. State/Brady-Kyles information and materials forthwith.







_________________________







HERBERT S. MONCIER







Attorney for Defendant

Herbert S. Moncier, Esq.

Suite 775, Bank of America Center

550 Main Avenue

Knoxville, Tennessee  37902

(615) 546-7746

BPR #1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the office of the District Attorney General for Monroe County, Tennessee, this the ____ day of October 2006.







___________________________







HERBERT S. MONCIER

IN THE CRIMINAL COURT FOR MONROE COUNTY, TENNESSEE

STATE OF TENNESSEE


)







)







)

vs.





)
No. 05-336






)







)

KEVIN G. HAGY



)

Defendant Hagy’s Motion For T.R.Crim.P. Rule 7(C) Bill Of Particulars



Defendant, Kevin G. Hagy, pursuant to T.R.Crim.P. Rule 7(c), moves that the Court direct the State to file a written Bill of Particulars as to the following:

COUNT 1:



1.
State what section of T.C.A. § 69-9-216 Defendant Hagy is charged with violating.



2.
State the act or acts committed by Defendant Hagy in his operation of the motorboat that constitute the offense charged in Count 1. 



3.
State whether Defendant Hagy's act or acts charged in Count 1 are charged as being reckless or as being negligent.



4.
If the charge is negligence, state what duty Defendant Hagy is charged with negligently violating.



5.
State the name or the identify of the person or persons whose life, limb or property was endangered by the act or acts of Defendant Hagy.



6.
State the manner Defendant Hagy endangered the life, limb or property of persons identified in paragraph 4.
COUNT 3:



1.
State the offense or incident reported that did not occur that constitutes the basis for the charge in Count 3.



2.
State the manner that Defendant Hagy initiated the report or statement in Count 3. 

Memorandum



In State v. Hammonds, 30 S.W.3d 294, 303 (Tenn. 2000) the Supreme Court directed a bill of particulars:

Where, as here, an indictment sufficiently alleges the elements of the offense and otherwise complies with constitutional and statutory requirements, a defendant should move for a bill of particulars if additional particular information about the nature of the conduct or the theory upon which the State intends to rely to establish the criminal offense is needed.  Tennessee Rule of Criminal Procedure 7(c) provides that "[u]pon motion of the defendant the court may direct the filing of a bill of particulars so as to adequately identify the offense charged." This rule became effective July 13, 1978, and according to the committee comments, the rule provides for a bill of particulars "where needed by the defendant in order that the defendant can know precisely what he or she is charged with."  See State v. Hicks, 666 S.W.2d 54 (Tenn.1984) (discussing in detail the function of a bill of particulars). While a bill of particulars certainly will not save an otherwise invalid indictment, it can serve to narrow a general indictment and provide a defendant with enough information about the charge to allow the defendant to prepare a defense and avoid prejudicial surprise at trial. State v. Byrd, 820 S.W.2d 739, 741 (Tenn.1991).  Defendant was arrested on a warrant.  



WHEREFORE, Defendant moves for the particulars requested be filed.







_________________________







HERBERT S. MONCIER







Attorney for Defendant

Herbert S. Moncier

Attorney at Law

Suite 775, Bank of America Center

550 Main Avenue

Knoxville, Tennessee  37902

(865)546-7746

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the office of the District Attorney General for Monroe County, Tennessee, this the ____ day of October 2006.







_________________________







HERBERT S. MONCIER

P, R12(d)(2) Suppress Non-Designated

IN THE CRIMINAL COURT FOR MONROE COUNTY, TENNESSEE

STATE OF TENNESSEE


)







)







)

vs.





)
No. 05-336






)







)

KEVIN G. HAGY



)

Defendant Hagy’s Motion To Suppress And In Limine:
Evidence Not Included In State’s T.R.Crim.P. Rule 12(d)(2) Notice



Defendant, Kevin G. Hagy pursuant to T.R.Crim.P. Rule 12(b) moves to suppress all evidence not listed in the State’s T.R.Crim.P. Rule 12(d)(2) notice.



Defendant further moves in limine to direct the prosecuting attorney not to mention in voir dire, opening statement, through the questioning of witnesses or in closing statements any evidence the State did not list in its T.R.Crim.P. Rule 12(d)(2) notice until such time as the Court can rule on its admissibility of that evidence out of the presence of the jury.

Memorandum



The Defense has requested that the State file a T.R.Crim.P. Rule 12(d)(2) notice of evidence it intends to introduce in its evidence in chief at trial.  see State v. Giannini, 1991 WL 99536, pp. 3-5 (Tenn.Crim.App. 1991)



Additional evidence may have been seized or obtained the state during the investigation, however, since the State has not provided notice of its intent to introduce that evidence, any additional evidence should be suppressed for use by the State during Defendant’s trial.



WHEREFORE, Defendant Hagy moves that all non-designated evidence be suppressed.







_________________________







HERBERT S. MONCIER







Attorney for Defendant

Herbert S. Moncier

Suite 775, Bank of America Center

550 Main Avenue

Knoxville, Tennessee 37902

(865) 546-7746

BPR #1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the office of the District Attorney General for Monroe County, Tennessee, this ____ day of October 2006.







_________________________







HERBERT S. MONCIER

P, R608&609 Pretrial Notice

IN THE CRIMINAL COURT FOR MONROE COUNTY, TENNESSEE

STATE OF TENNESSEE


)







)







)

vs.





)
No. 05-336






)







)

KEVIN G. HAGY



)

Defendant Hagy’s Motion For Pretrial Written Notice Of Any Impeaching Evidence Relating To The Accused Pursuant To T.R.E. Rules 608(A), 608(B)(3) And 609(A)(3)



Defendant, Kevin G. Hagy, moves the Court to require the State to order the State to provide written pretrial notice of any evidence that it intends to offer or contemplates offering pursuant to Rules 608(a), 608(b)(3) and 609(a)(3) of the Tennessee Rules of Evidence.  Defendant Hagy further requests a hearing and ruling on the admissibility of any such proof prior to trial.







_________________________







HERBERT S. MONCIER







Attorney for Defendant

Herbert S. Moncier

Suite 775, Bank of America Center

550 Main Avenue

Knoxville, Tennessee  37902

(865) 546-7746

BPR #1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the office of the Monroe County District Attorney General, this the ____ day of October 2006.







_________________________







HERBERT S. MONCIER

P, R12(b) Dismiss

IN THE CIRCUIT COURT FOR MONROE COUNTY TENNESSEE

STATE OF TENNESSEE


)







)







)

vs.





)
No.
05-336






) 







)

KEVIN G. HAGY



)

Defendant Hagy’S Motion To Dismiss Count 1



Defendant, Kevin G. Hagy, moves to dismiss 
Count 1 pursuant to T.R.Crim.P. Rule 12(a) because T.C.A. § 69-9-216(a) is unconstitutionally vague and overly broad in that unspecified "negligent manner" does not place a person on notice as to the prohibited conduct.



WHEREFORE, Defendant moves to dismiss Count 1.







HERBERT S. MONCIER







Attorney for Defendant

Herbert S. Moncier

Attorney at Law

Suite 775, Bank of America Center

550 Main Avenue

Knoxville, Tennessee 37902

(865)546-7746

BPR #1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the office of the District Attorney General for Monroe County, Tennessee, this the ____ day of October 2006.







HERBERT S. MONCIER

P, R615 Mothershead

IN THE CIRCUIT COURT FOR MONROE COUNTY, TENNESSEE

STATE OF TENNESSEE


)







)







)







)

v.





)

No.
05-336






)







)







)

KEVIN G. HAGY



)

Defendant Hagy’S Motion That State’s Representative

Be Required To Testify First



 Defendant, Kevin G. Hagy, moves pursuant to T.R.Crim.P. Rule 12(a) and T.R.E. Rule 615 that if the State has a representative that is permitted to remain in the courtroom during an adjudicatory hearing or trial and the State’s representative is also a witness for the State, that the representative be required to testify first.  see Mothershed v. State, 578 S.W.2d 96, (Tenn.Crim.App.1978).







___________________________







HERBERT S. MONCIER







Attorney for Defendant

Herbert S. Moncier

Attorney at Law

Suite 775, Bank of America Center

550 Main Avenue

Knoxville, Tennessee 37902

(865)546-7746

BPR #1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the office of the District Attorney General for Monroe County, Tennessee, this the ____ day of October, 2006.







___________________________







HERBERT S. MONCIER

P, Retain Rough Notes

IN THE CRIMINAL COURT FOR MONROE COUNTY, TENNESSEE

STATE OF TENNESSEE


)







)







)

vs.





)
No. 05-336






)







)

KEVIN G. HAGY



)

Defendant Hagy’s Motion For State Agents And Attorneys

To Retain Rough Notes



Defendant, Kevin G. Hagy, pursuant to T.R.Crim.P. Rule 12(a) of the Tennessee Rules of Criminal Procedure, moves the Court for appropriate relief in the nature of entering an Order requiring all State law enforcement officers and agents, including all those who investigated the charges in this case, and all State prosecuting attorneys, to retain and preserve all rough notes, writings, tape-recorded notes, computer-generated notes and computer data (hereinafter collectively "Rough Notes") connected with their investigation, whether or not the contents of such Rough Notes are incorporated in any official reports.



This motion is made in order to preserve all Rough Notes so that a thorough and complete determination can be made regarding the requirements of disclosure of these materials under Johnson v. State/Brady-Kyles, Rule 26.2 of the Tennessee Rules of Criminal Procedure, and Rule 16 of the Tennessee Rules of Criminal Procedure.







____________________________







HERBERT S. MONCIER







Attorney for Defendant

Herbert S. Moncier

Attorney at Law

Suite 775, Bank of America Center

550 Main Avenue

Knoxville, Tennessee  37902

(865)546-7746

BPR #1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the office of the District Attorney General for Monroe County, Tennessee, this the ____ day of October 2006.







___________________________







HERBERT S. MONCIER

P, R403&404 On Record Findings

IN THE CRIMINAL COURT FOR MONROE COUNTY, TENNESSEE

STATE OF TENNESSEE


)







)







)

vs.





)
No. 05-336






)







)

KEVIN G. HAGY



)

Defendant Hagy’s Motion For Pretrial On-The-Record Findings Pursuant To T.R.E. Rules 403 And 404



Defendant, Kevin G. Hagy, through the undersigned counsel, pursuant to Rules 403 and 404 of the Tennessee Rules of Evidence, and moves the Court to make a pretrial on-the-record determination concerning the admissibility or exclusion of any 404(b)-type evidence, as specified in subdivision (b)(2) & (3) of Rule 404, which the State may seek to offer in this case.







____________________________







HERBERT S. MONCIER







Attorney for Defendant

Herbert S. Moncier

Suite 775, Bank of America Center

550 Main Avenue

Knoxville, Tennessee 37902

(865)546-7746

BPR #1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the office of the District Attorney General for Monroe County, Tennessee, this the ____ day of October 2006.







____________________________







HERBERT S. MONCIER

P, All Proceedings In Open Court

IN THE CRIMINAL COURT FOR MONROE COUNTY, TENNESSEE

STATE OF TENNESSEE


)







)







)

vs.





)
No. 05-336






)







)

KEVIN G. HAGY



)

Defendant Hagy’s Motion That All Proceedings, Including Bench Conferences, Related To This Prosecution And All Motions, Either Oral Or Written, Be On The Record And In Open Court



Defendant, Kevin G. Hagy, pursuant to T.R.Crim.P. Rule 12(g) moves that all proceedings, including bench conferences and chambers conferences, related to this prosecution and all motions, either oral or written, be presented and decided on the record and in open court.







____________________________







HERBERT S. MONCIER







Attorney for Defendant

Herbert S. Moncier

Suite 775, Bank of America Center

550 Main Avenue

Knoxville, Tennessee  37902

(865)546-7746

BPR #1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the office of the District Attorney General for Morgan County, Tennessee, this the ____ day of October 2006.







____________________________







HERBERT S. MONCIER

P, R615 Exclusion Witnesses

IN THE CRIMINAL COURT FOR MONROE COUNTY, TENNESSEE

STATE OF TENNESSEE


)







)







)

vs.





)
No. 05-336






)







)

KEVIN G. HAGY



)

Defendant Hagy’s Motion For Exclusion Of Witnesses

During Motion Hearings And Voir Dire



 Defendant, Kevin G. Hagy, moves that all witnesses, including rebuttal witnesses, be excluded during hearings on motions and prior to voir dire at trial.  It is requested that the Court order all persons not to disclose by any means to excluded witnesses any live testimony or exhibits introduced in the courtroom during hearings on motions.



T.R.E. Rule 615 provides for the exclusion of witnesses at adjudicatory hearings.  



Consistent with Rule 615 imposing the rule of sequestration prior to voir dire or opening statements at trial witnesses should be excused prior to any opening statements, discussions or arguments regarding adjudicatory hearings.







___________________________







HERBERT S. MONCIER







Attorney for Defendant

Herbert S. Moncier

Suite 775, Bank of America Center

550 Main Avenue

Knoxville, Tennessee  37902

(865)546-7746

BPR #1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the office of the District Attorney General for Monroe County, Tennessee, this the ____ day of October 2006.







___________________________







HERBERT S. MONCIER

P, R24 Voir Dire Procedures

IN THE CRIMINAL COURT FOR MONROE COUNTY, TENNESSEE

STATE OF TENNESSEE


)







)







)

vs.





)

No. 05-336






)







)

KEVIN G. HAGY



)

Defendant Hagy‘s Motion For T.R.Civ.P. Rule 17.1 Pretrial Conference To Establish T.R.Civ.P. Rule 24 Voir Dire Procedures



Defendant Kevin G. Hagy. pursuant to T.R.Crim.P. Rule 17.1,
 moves for a pretrial conference to discuss and establish T.R.Crim.P. Rule 24 voir dire procedures.  



On July 1, 2003 the statement of the purpose of the Rules of Criminal Procedure was amended to add that the Rules of Criminal Procedure be constructed to prevent “unnecessary claims on the time of jurors.”  Amendments to T.R.Crim.P. Rule 17.1 provide for a conference between the Court and Counsel to establish procedures that “to the extent feasible, will minimize the time that jurors are not directly involved in the trial or deliberations.”



Counsel recognizes this Court has adopted procedures for the selection of juries and these procedures have become the practice of this Court, however, Counsel urges the Court to consider these practices in the context of the June 1, 2003 amendments minimizing the time required of prospective jurors.

Requested Procedures
1. T.R.Crim.P. Rule 24(a) preliminary statement of counsel:

At or near the beginning of jury selection, the court shall permit counsel to introduce themselves and make brief, non-argumentative remarks that inform the potential jurors of the general nature of the case.

This provision is mandatory.  

Counsel request the Court permit Counsel to make these remarks immediately after the Court informs the jury of the nature of the case.  Counsel’s Rule 24(a) statement will assist prospective jurors in answering questions as their qualifications to serve in the case.

2. T.R.Crim.P. Rule 24(a) jury questionnaire:

The court may put to the respective jurors appropriate questions regarding their qualifications to serve as jurors in the case . . ..

Use of a jury questionnaire is discretionary with the court.  

A jury questionnaire will facilitate selecting a jury to minimize the time jurors are involved in the jury selection process and to promote a fair trial as required by Rules 1 and 17.1.

3. T.R.Crim.P. Rule 24(a) questioning:

The Court . . . shall permit questioning by the parties for the purpose of discovering bases for challenge for cause and enabling an intelligent exercise of peremptory challenges.



This rule is mandatory.
  



Juror questioning and objections often focus on challenges for cause.  The Tennessee rule, however, makes mandatory a Defendant’s right to question the jurors to “enable an intelligent exercise of peremptory challenges.”



Counsel request leave to ask question on matters that may not establish cause for excusal but will “enable an intelligent exercise of [Defendant’s] peremptory challenges.


4.
T.R.Crim.P. Rule 24(a) separate voir dire:

The court, upon motion of a party or on its own motion, may direct that any portion of the questioning of a prospective juror be conducted out of the presence of the tentatively selected jurors and other prospective jurors.



This rule is discretionary.



The requirement that procedures be implemented to minimize the time jurors are involved in the process would suggest that jurors not be exposed to information from another juror that may taint an otherwise qualified juror.

5.
T.R.Crim.P Rule 24(e) Alternate jurors.



The Defense request the Court determine pretrial:



(1)
 whether it will empanel alternate jurors;



(2)
if so, how many



(3)
if so, will the Court follow the procedure in T.R.Crim.P. Rule 24(e)(1) or 24(e)(2); and

(4)
acknowledge the parties have the right to exercise the additional peremptory challenge provided for each additional juror as provided by Rule 24(e):

Such additional peremptory challenges may be used against any regular or additional juror.

6.
Rehabilitation of a juror.

The committee comments to T.R.Crim.P. Rule 24 provide:

The Commission disapproves of questions tending to lead the prospective juror or suggest partiality in the first instance, and also disapproves of that procedure in "rehabilitating" the prospective juror into vocalizing impartiality.


This rule pertains both to the prosecutors and to the Court.  



Jurors often express doubts as to their ability to be impartial but are then “rehabilitated” by being faced with the prosecutor or a Court’s rehabilitative question as to whether they can follow the law which almost always results in an affirmative response.  This type of rehabilitation is not approved by the rules committee.

7.
Standard for cause challenge. 



T.R.Crim.P. Rule 25(c)(2) provides that jurors be excused for cause where:

(2) the prospective juror's exposure to potentially prejudicial information makes the person unacceptable as a juror.  Both the degree of exposure and the prospective juror's testimony as to his or her state of mind shall be considered in determining acceptability. A prospective juror who states that he or she will be unable to overcome preconceptions shall be subject to challenge for cause no matter how slight the exposure.  If the prospective juror has seen or heard and remembers information that will be developed in the course of trial, or that may be inadmissible but is not so prejudicial as to create a substantial risk that his or her judgment will be affected, the prospective juror's acceptability shall depend on whether the testimony as to impartiality is believed. If the prospective juror admits to having formed an opinion, he or she shall be subject to challenge for cause unless the examination shows unequivocally that the prospective juror can be impartial.



T.C.A. § 22-1-106. Discharge

The court may discharge from service a grand or petit juror who does not possess the requisite qualifications, or who is exempt or disqualified from such service, or for any other reasonable or proper cause, to be judged by the court.  That a state of mind exists on the juror's part toward law enforcement or which will prevent the juror from acting impartially, shall constitute such cause.

T.C.A. § 22-1-104. Excuse

(a) Any person may be excused from serving as a juror, when the state of the person's own health, or that of the person's family, requires the person's absence, or when, for any reason, his own interests, or those of the public, will, in the opinion of the court, be materially injured by the person's attendance.

(b) Any person, when summoned to jury duty, may be excused upon a showing that such person's service will constitute an undue hardship and shall be excused if such person makes oath that the person will, if excused, be caring for the person's child, children, grandchild or grandchildren, or ward.

(c) The grounds of excuse in this section shall be deemed to be cumulative of any other grounds of excuse available or that may otherwise exist in the law.

(d) Persons seventy (70) years of age or older may submit a written statement to the court or jury commissioner requesting to be excused under this section instead of appearing in person.

WHEREFORE, Defendant Hagy moves for a pretrial conference to determine the application of T.R.Crim.P. Rule 24 and applicable statutes to the selection of the jury in this case.
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Attorney for Defendant 

Herbert S. Moncier

Attorney at Law

Suite 775 Bank of America Center

550 Main Avenue

Knoxville, Tennessee  37902

(865) 546-7746

BPR # 1910

CERTIFICATE OF SERVICE



The undersigned hereby certifies that a true and exact copy of the foregoing Motion has been delivered to District Attorney General for Monroe County, Tennessee this 
 day October, 2006.
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P, File Additional Motions

IN THE CIRCUIT COURT FOR MONROE COUNTY, TENNESSEE

STATE OF TENNESSEE


)







)







)

vs.





)
No.
05-336






)







)

KEVIN G. HAGY



)

Defendant Hagy’S Motion For Leave To File Additional Motions



Defendant, Kevin G. Hagy, pursuant to T.R.Crim.P. Rule 12(a) moves the Court for permission to file additional motions once the State complies with its Rule 16, 12(d)(2) and Johnson v. State/Brady-Kyles
 disclosure and designation obligations and such additional motions as may be necessary pursuant to the ruling of the Court on other motions filed.
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Attorney for Defendant

Herbert S. Moncier

Suite 775 Bank of America Center

550 Main Avenue

Knoxville, Tennessee 37902

(865)546-7746

BPR #1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the office of the District Attorney General for Monroe County, Tennessee, this the ____ day of October 2006.
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P, Severance

IN THE CIRCUIT COURT FOR MONROE COUNTY, TENNESSEE

STATE OF TENNESSEE


)







)







)

vs.





)
No.
05-336






)







)

KEVIN G. HAGY



)

Defendant Hagy’S Motion For Severance Of Count 2



Defendant, Kevin G. Hagy, pursuant to T.R.Crim.P. 13(b) and 14(b)(1) and (2) and moves for a severance of Count 2 for trial from Counts 1, 3 and 4.
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Attorney for Defendant

Herbert S. Moncier

Suite 775 Bank of America Center

550 Main Avenue

Knoxville, Tennessee 37902

(865)546-7746

BPR #1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been served upon the office of the District Attorney General for Monroe County, Tennessee, this the ____ day of October 2006.
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�  see State v. Giannini, 1991 WL 99536 pp 3-5 (Tenn.Crim.App. 1991):


Contrary to the contention of the assistant district attorney general, compliance with Rule 12(d)(2) by the State is not discretionary. The rule contemplates compliance by the State. When the State fails to comply with a defense motion predicated upon this rule, the trial court can order compliance. Moreover, responding that the State intends to "use in its evidence in chief at trial all evidence to which the defendant may be entitled discovery pursuant to Rule 16 does not constitute compliance with the rule. Such a response does not comport with the spirit or letter of Rule 12. The rule contemplates that the State will provide the defendant with specific information concerning the evidence the State intends to introduce.





�	Johnson v. State, 38 S.W.3d 52, 56-57 (Tenn. 2001); Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963); Napue v. Illinois, 360 U.S. 264, 269, 79 S.Ct. 1173, 3 L.Ed.2d 1217 (1959); Giles v. Maryland, 386 U.S. 66, 74, 87 S.Ct. 793, 17 L.Ed.2d 737 (1967); United States v. Agurs, 427 U.S. 97, 96 S.Ct. 2392  49 L.Ed.2d 342 (1976); Giglio v. United States, 405 U.S. 150, 92 S.Ct. 763, 31 L.Ed.2d 104 (1972); United States v. Bagley, 473 U.S. 667, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985); Kyles v. Whitley, 514 U.S. 419, 115 S.Ct. 1555, 131 L.Ed.2d 490 (1995).





� T.R.Crim.P. Rule 17.1 provides:





At any time after the filing of the indictment, presentment or information, the court upon motion of any party or upon its own motion may order one or more conferences to consider such matters as will promote a fair and expeditious trial and, to the extent feasible, will minimize the time that jurors are not directly involved in the trial or deliberations. At the conclusion of the conference, the court shall prepare and file a memorandum of the matters agreed upon. No admissions made by the defendant or the defendant's attorney at the conference shall be used against the defendant unless the admissions are reduced to writing and signed by the defendant and the defendant's attorney. This rule shall not be invoked in the case of a defendant who is not represented by counsel. [underlining added]





� see also T.C.A. § 22-3-101. Rights of parties:





Parties in civil and criminal cases or their attorneys shall have an absolute right to examine prospective jurors in such cases, notwithstanding any rule of procedure or practice of court to the contrary.





�	Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963); Napue v. Illinois, 360 U.S. 264, 269, 79 S.Ct. 1173, 3 L.Ed.2d 1217 (1959); Giles v. Maryland, 386 U.S. 66, 74, 87 S.Ct. 793, 17 L.Ed.2d 737 (1967); United States v. Agurs, 427 U.S. 97, 96 S.Ct. 2392  49 L.Ed.2d 342 (1976); Giglio v. United States, 405 U.S. 150, 92 S.Ct. 763, 31 L.Ed.2d 104 (1972); United States v. Bagley, 473 U.S. 667, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985); Kyles v. Whitley, 514 U.S. 419, 115 S.Ct. 1555, 131 L.Ed.2d 490 (1995).
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