IN THE CIRCUIT COURT FOR BLOUNT COUNTY, TENNESSEE

STATE OF TENNESSEE



)








)








)








)

vs.






)
No.
12721








)








)

REGINALD STACY SUDDERTH


)

ORDER



Defendant seeks permission to appeal rulings of this Court pursuant to Rule 9(b) of the Tennessee Rules of Appellate Procedure.

Criteria making orders appealable



For the reasons stated in this Order the Court finds that interlocutory appeal of these issues is authorized by T.R.A.P. Rule 9(a)(1) because of a need to prevent irreparable injury; T.R.A.P. Rule 9(b)(2) because of a need to prevent needless, expensive and protracted litigation; and T.R.A.P. Rule 9(a)(3) because of the need to develop a uniform body of law.

Issues presented for appeal


1.
Whether the presentment in Count 1 is sufficient to charge the offense of capital murder?



2.
Whether counsel retained for a non-capital murder offense can be required to either withdraw from Mr. Sudderth's entire case or be required to undertake representation on a Rule 12.3(b) notice of capital murder filed after counsel was retained, without the appointment of additional counsel, where Defendant is indigent at the time of the Rule 12.3(b) notice.



3.
Whether Mr. Sudderth can be denied counsel of his choice retained primarily by his family to be eligible for appointed counsel when a Rule 12.3(b) capital murder notice is filed a after counsel was retained and where Mr. Sudderth does not have sufficient financial ability to retain counsel or for expenses to defend against the increased capital murder offense at the time of the Rule 12.3(b) notice was filed.  



4.
Whether the trial court is required to appoint counsel for the defense of a capital murder offense when Mr. Sudderth's family retained counsel prior to the Rule 12.3(b) notice and Mr. Sudderth cannot afford counsel to defend against the capital murder charge.



5.
Whether T.C.A § 40-14-207(b) and Supreme Court 13 § 5 permit the court to authorize necessary expert or similar services when Mr. Sudderth is represented by retained counsel but does not have sufficient financial ability for expert services to defend against a capital murder offense.

Factors making rulings appealable



A presentment charging Mr. Sudderth with first degree murder was returned June 30, 2000.  The presentment did not charge aggravating factors required for capital murder.



On September 20, 2000 Herbert S. Moncier entered his name as counsel for Mr. Sudderth and filed a motion for bail.  On September 28, 2000 the state filed a Rule 12.3(b) notice of intent to seek the death penality and specified three (3) aggravating factors and sought to hold Mr. Sudderth without bail.



This Court required the state to establish that the proof was evident or the presumption great of a capital offense and  after hearing evidence, on October 20, 2000 this Court ruled the State failed to produce sufficient evidence that the proof was evident or the presumption great of a capital offense and set bail.



After the State filed its Rule 12.3(b) notice, Mr. Sudderth filed a motion for the appointment of capital case counsel asserting he did not have the financial ability to afford his defense against a capital murder offense.  On October 30, 2000 this Court ruled that it did not have the authority to find Mr. Sudderth indigent or appoint counsel so long as Mr. Sudderth had retained counsel.  



On December 4, 2000, this Court denied Defendant's motion to dismiss the presentment as being insufficient to state a capital murder offense.  This court further ruled that retained could withdraw from the entire case and the court would appoint counsel for Mr. Sudderth, however, if retained counsel remained in the case, retained counsel would also be required to provided a defense to the capital murder offense.



On January 12, 2001 this Court heard evidence and found that Mr. Sudderth does not have the present financial ability to afford the defense of a capital murder trial.  This Court ruled that so long as Mr. Sudderth had retained counsel, T.C.A. § 40-14-207(b) and Rule 13 § 5 do not permit the court to authorize expert or similar services.  An order was entered on the Court's findings on January ____, 2001.



In State v. Gardner, 626 S.W.2d 721 (Tenn.Crim.App. 1981) the Court of Criminal Appeals granted T.R.A.P. Rule 10 interlocutory appeal of the trial court’s denial of indigency status and appointment of counsel.  This Court's orders regarding appointment of counsel and expert services are collateral to the charges against Mr. Sudderth.  Mr. Sudderth’s financial ability to afford a defense, his rights to counsel and his right to expert services impact the fundamental structure of the trial and should be resolved immediately.



The issues presented in this appeal are of first impression in this Court and there are no reported opinions in Tennessee giving this Court guidance on these issues.  This Court has interpreted T.C.A. § 40-14-207 and Supreme Court Rule 13 § 5 as not permitting this Court to authorize state payment of expenses where Mr. Sudderth has retained counsel.  



Mr. Sudderth asserts this Court is reading the statute and rule to narrowly.  He asserts that the State and Federal constitutional rights to due process of law, a fair trial and to the effective assistance of counsel require a different result.   Mr. Sudderth contends that a different result is also required by State v. Gardner, supra, State v. Dubrock, 649 S.W.2d 602 (Tenn.Crim.App. 1993), State v. Henry 733 S.W.2d 127 (Tenn.Crim.App. 1987), Ake v. Oklahoma, 470 U.S. 68, 105 S.Ct. 1087, 84 L.Ed.2d 53 (1985), and State v. Edwards, 868 S.W.2d 682 (Tenn.Crim.App. 1993) and.  Mr. Sudderth’s position may have merit, however, this Court feels bound by the wording of the statute and rule until an appellate court rules otherwise.



A core issue is Mr. Sudderth’s assertion that the presentment does not charge the offense of capital murder.  Mr. Sudderth argues the June 20, 2000 Supreme Court opinion in Apprendi v. New Jersey, 530 U.S. 466, 67 CrL 483 (2000) and relies on Tennessee’s constitution Article 1, Section 14 to assert that the grand jury must consider and the presentment must charge the factors required to state an offense of capital murder.  To this Court's knowledge, this issues has not been considered by any reported opinion in Tennessee.  



This Court recognizes that normally the sufficiency of an indictment is not subject to interlocutory review.  Several factors persuade this Court that appeal of this issue should be permitted before an expensive and protracted capital murder trial.



Tennessee laws confer on a capital murder defendant additional rights to counsel and expenses not available to a non-capital murder defendant.   Mr. Sudderth’s claims to capital case counsel and expenses are dependant on whether or not this presentment charges a capital murder offense.



Whether this is a capital murder case or non-capital murder case has a substantial impact on the procedures to be followed, motions to be considered, voir dire, and bifurcated sentencing trial.  



In addressing Mr. Sudderth’s Apprendi motion this Court considered the unreported opinion of the Court of Criminal Appeals in State v. Moss, 1996 WL 492162 No. 01C01-9606-CC-00252 (CCA at Nashville 8/27/96).  The Court in Moss, in the context of the right to bail, held there was a difference between non-capital first degree murder and capital murder but that ruled it was bound by the Supreme Court’s opinion in Shaw v. State, 47 S.W.2d 92 (Tenn. 1932).   Consistent with this Court’s opinion that appeal of this issue should be permitted in Mr. Sudderth’s case, the court in Moss also sought guidance from the Supreme Court on this important issue.



Finally, the Blount County District Attorney concurs in Mr. Sudderth’s motion for permission to appeal the issue of whether the grand jury must consider and the presentment charge the factors making the charge a capital murder offense.



Mr. Sudderth’s family hired counsel for the non-capital first degree murder case.  The employment agreement specifically excluded the defense of a capital murder offense.  Counsel asserts that the defense of a capital murder offense if far more expensive and demanding.  Mr. Sudderth filed the affidavit of John E. Eldridge, an experienced attorney in defense of both capital and non-capital first degree murder cases, as to the difference in the work, fees and expenses required in a non-capital first degree murder case as compared to a capital murder case. 



It is often accurately said that a capital murder trial is actually two trials in one and that death is different.  This Court finds that there is a significant difference in the defense of a non-capital first degree murder case and a capital murder case. 



Requiring Mr. Sudderth to stand trial in a capital murder case without counsel to which he is entitled or without defense services or on a presentment that does not charge a capital offense creates the obvious potential of causing irreparable injury to Mr. Sudderth.  Mr. Sudderth has a constitutional right to have his case terminated in one proceeding.  Delaying the question of Mr. Sudderth's right to counsel or services on a capital murder offense or the sufficiency of the presentment until after a conviction would result in needless, expensive and protracted litigation to Mr. Sudderth.  In addition to the cost to Mr. Sudderth, capital murder trials are far more expensive to the taxpayers and require substantial resources of this court. 



There is also a need to provide for uniformity in that Mr. Sudderth's ability to fully afford his defense addressed by T.C.A. § 40-14-102(e) and the sufficiency of the presentment.  The issue of partial indigency has not been addressed by our courts in the context of the defense of a non-capital first degree murder offense verses the defense of a capital murder offense. 



The right to counsel and to funds to defend against a criminal charge are fundamental constitutional rights guaranteed by the Fifth Amendment's right to due process and the Sixth Amendments rights to counsel and to a fair trial and by Article I, Sections 8 and 9 of the Tennessee Constitution.



T.C.A. § 40-14-102 provides that every defendant accused of a crime is entitled to counsel "in all matters necessary for such person's defense, as well as to facts as to law."  T.C.A. § 40-14-103 provides that where the defendant is "unable to employ counsel" the defendant is entitled to have counsel appointed by the court.  Finally T.C.A. § 40-14-202(e) provides for situations where the accused can pay for a portion of the defense but not all of the cost of the accused representation.



After hearing the evidence this court found that Mr. Sudderth does not have the present ability to afford the cost of his defense of the capital murder offense.  It is only because Mr. Sudderth has retained counsel that this court denied capital case counsel and expenses under T.C.A. § 40-14-207(b) and Supreme Court Rule 13, § 5.



Because, in the opinion of the Court, the specified factors in T.R.A.P. Rule 9(a)(1), (2) and (3) apply to the issues presented, the Court grants the Defendant permission to appeal the specified issues.



The clerk shall provide a copy of this order to the State and Defendant.



Enter this ____ day of January, 2001.








D. KELLY THOMAS, JR.








Judge

3
9

