IN THE CIRCUIT COURT FOR BLOUNT COUNTY, TENNESSEE

STATE OF TENNESSEE



)








)








)








)

vs.






)
No.
12721








)








)

REGINALD STACY SUDDERTH


)

ORDER



Defendant seeks permission to appeal rulings of this Court pursuant to Rule 9(b) of the Tennessee Rules of Appellate Procedure.  

Issues presented for appeal


1.
Whether non-capital murder offense retained counsel can be required to withdraw from Defendant's entire case or required to undertake representation on new capital murder offense without appointment of additional counsel where Defendant is indigent at the time of the Rule 12.3(b) capital murder notice.



2.
Whether Defendant can be denied counsel of his choice retained partially by Defendant and partially by his family to be eligible for appointed counsel on a Rule 12.3(b) capital murder notice filed a after counsel was retained on a non-capital first degree murder charge and Defendant does not have sufficient financial ability to retain counsel or for expenses to defend against the increased capital murder offense at the time of the State's Rule 12.3(b) notice.  



3.
Whether the trial court is required to appoint Mr. Sudderth counsel for defense of a capital murder offense when Mr. Sudderth and his family retained counsel prior to the Rule 12.3(b) notice and Mr. Sudderth cannot afford counsel to defend against the more serious capital murder charge.



4.
Whether T.C.A § 40-14-207(b) and Supreme Court 13 § 5 permit authorization of necessary expert or similar services for the defense when Mr. Sudderth is represented by retained counsel but does not have sufficient financial ability for expert to defend against the increased capital murder offense.



5.
Is the presentment in Count 1 sufficient to charge the offense of capital murder?

Criteria making orders appealable



For the reasons stated in this Order the Court finds that interlocutory appeal of these issues is authorized by T.R.A.P. Rule 9(a)(1) because of a need to prevent irreparable injury; T.R.A.P. Rule 9(b)(2) because of a need to prevent needless, expensive and protracted litigation; and T.R.A.P. Rule 9(a)(3) because of the need to develop a uniform body of law.

CASE HISTORY



A two-count presentment was returned charging Mr. Sudderth with first degree murder and conspiracy to commit first degree murder on June 20, 2000.  Mr. Sudderth was taken into custody and held without bond on July 2, 2000.  



On September 20, 2000 Herbert S. Moncier entered his appearance and filed a motion to set bail.  Mr. Moncier appeared on _________ and a hearing on the bail motion was set for October ____, 2000.  



On September 28, 2000 the State filed a Rule 12.3(b) notice of its intent to seek the death penality asserting three aggravating factors pursuant to T.C.A. §         .   Those aggravating factors are not contained in the presentment.



By motion filed _______ Mr. Sudderth asserted that the presentment charged only the offense of non-capital murder and Mr. Sudderth was constitutionally entitled to bail pursuant to Tennessee’s Constitution Article 1, Section 15.  Mr. Sudderth asserted that the grand jury was constitutionally required to consider and charge elements of capital murder as contrasted to non-capital first degree murder and that this presentment does not.  At the hearing on ___________ the State contended that the Rule 12.3(b) notice permitted Mr. Sudderth to be held without bail for a capital offense.



This Court ruled it would require the state to establish the proof was evident or the presumption was great that capital murder was committed before the Court would deny Mr. Sudderth bail.  Mr. Sudderth sought a T.R.A.P. Rule 8 appeal from that ruing in Sudderth v. State ________________________.



Hearings were held on __________ and ____________.  After hearing the proof this court ruled that the evidence was not sufficient for the Court to find that the proof was evident or the presumption great that a capital murder offense was committed.  According, the Court set bail in the amount of $250,000.00 and that bail was posted and the Defendant was released.



On October 20, 2000 Mr. Sudderth filed an affidavit of indigency.



On October 
, 2000 Defendant filed a motion pursuant to T.C.A. § 40-14-202 and Supreme Court Rule 13 § 3 for appointment of capital offense counsel and for investigative and expert services pursuant to T.C.A. § 40-14-207(b) and Supreme Court Rule 13 § 5.  Mr. Moncier agreed to accept the appointment as one of the capital case counsel without payment from the state until his paid fee had been exhausted at the appointed rates, if that were to occur.  Mr. Sudderth sought appointment of a second capital case attorney and for necessary expenses.  This Court held a hearing on October 30, 2000 and ruled that so long as Mr. Huskey had retained counsel the defendant was not indigent and declined to appoint additional capital case counsel or authorize services.



On November 24, 2000 Mr. Moncier moved to permit him to withdraw as counsel for Reginald Stacy Sudderth on the offense of capital murder asserting that his written employment agreement was to represent Mr. Sudderth on a non-capital murder offense and specifically excluded representation on a capital murder offense if later instituted.  



On December 4, 2000 this Court ruled that Mr. Moncier could either withdraw from the entire case including or he would be required to represent Mr. Sudderth on the capital murder offense.  On December 4, 2000 Mr. Moncier filed a notice that he would continue to represent Mr. Sudderth under protest and seek appellate review of the Court’s ruling.  Also on December 4, 2000 Mr. Sudderth filed a motion for permission to appeal from this Court’s order requiring counsel to withdraw or represent Mr. Sudderth on the capital murder offense and filed a motion for expert services necessary for his defense asserting that he did not have the financial ability to afford those expenses.  



On January 12, 2000 the Court heard testimony as to Mr. Sudderth’s ability to afford expert services and found that Mr. Sudderth did have the financial ability to afford the expert services for his defense but because Mr. Sudderth had retained counsel T.C.A. § 40-14-207 and Supreme Court Rule 13 §5 do not permit this court to authorize expenses to be paid by the state.

CRITERIA MAKING RULING APPEALABLE



In State v. Gardner ____________ this Court accepted T.R.A.P. Rule 10 appeal of the trial court’s denial of indigency status.   In State v. Huskey 



 the court held the proper procedure to review ______________ was pursuant to T.R.A.P. Rule _____.  This Court finds that Mr. Sudderth’s financial ability to afford a full defense, his rights to counsel and his right to expert services impact the fundamental structure of the trial and are immediately appealable.



The issues presented in this appeal are of first impression in this Court and there are no reported opinions in Tennessee giving this Court guidance on these issues.  This Court has interpreted T.C.A. § 40-14-207 and Supreme Court Rule 13 §5 as to not permit this Court to authorize state payment of expenses where Mr. Sudderth has retained counsel.  



Mr. Sudderth asserts this Court is reading those provisions to narrowly and that 










 and that State and Federal constitutional rights to due process of law, a fair trial and to the effective assistance of counsel require a different result.  Mr. Sudderth’s position may have merit, however, this Court feels bound by the wording of the statute and rule.



A core issue is Mr. Sudderth’s assertion that the presentment charges the offense of non-capital murder and does not charge an offense of capital murder.  Mr. Sudderth argues the June 20, 2000 Supreme Court opinion in Apprendi v.         and relies on Tennessee’s constitution Article 1, Section ___ to asset that the grand jury must consider and the presentment must charge the factors required to charge the offense of capital murder.  This issues has not been considered by any reported opinion in Tennessee.  



This Court recognizes that normally the sufficiency of an indictment is not subject to interlocutory review.    






.   Several factors persuade this Court that appeal of this issue should be permitted before an expensive and protracted capital murder trial.



Irrespective of the cost to Mr. Sudderth, capital murder trials are far more expensive to the taxpayers and require substantial resources of this court. 



Tennessee laws confer on a capital murder defendant additional rights to counsel and expenses not available to a non-capital murder defendant.   Mr. Sudderth’s claims to capital case counsel and expenses are dependant on whether or not this indictment charges a capital murder offense.



Whether this is a capital murder case or non-capital murder case has a substantial impact on the procedures to be followed, motions to be considered, voir dire, and bifurcated sentencing trial.  



In addressing Mr. Sudderth’s Apprendi motion this Court considered the unreported opinion of the Court of Criminal Appeals in State v. Moss                  .  The Court in Moss, in the context of the right to bail held there was a difference between non-capital first degree murder and capital murder but ruled the Court was bound by the Supreme Court’s opinion in State v.   Consistent with this Court’s opinion that appeal of this issues should be permitted in Mr. Sudderth’s case, the court in Moss also sought guidance from the Supreme Court on this important 



Finally, the Blount County District Attorney concurs in Mr. Sudderth’s motion for permission to appeal the issue of whether the grand jury must consider and the presentment charge the factors making the charge a capital murder offense.



Mr. Sudderth’s family hired counsel for the non-capital first degree murder case.  The employment agreement specifically excluded a capital murder charge that Counsel asserts if far more expensive and demanding.  Mr. Sudderth filed the affidavit of John E. Eldridge, an experienced attorney in defense of both capital and non-capital first degree murder cases as to the difference in the work required, fees and expenses required in a non-capital first degree murder case as compared to a capital murder case. 



It is often accurately said that a capital murder trial is actually two trials in one and that death is different.  This Court finds that there is a significant difference in the defense of a non-capital first degree murder case and a capital murder case. 



Requiring Mr. Sudderth to stand trial in a capital murder case without counsel or without defense services or on a defective indictment creates the obvious potential of causing irreparable injury to Mr. Sudderth.  Mr. Sudderth has a constitutional right to have his case terminated in one proceeding.  Delaying the question of Mr. Sudderth's right to counsel or services on a capital murder offense or the sufficiency of the presentment until after a conviction would result in needless, expensive and protracted litigation.



Irrespective of the cost to Mr. Sudderth, capital murder trials are far more expensive to the taxpayers and require substantial resources of this court. 



There is also a need to provide for uniformity in that Mr. Sudderth's ability to fully afford his defense is addressed by T.C.A. § 40-14-102(e) and the sufficiency of the presentment.  The issue of partial indigency has not been addressed by our courts in the context of the defense of a non-capital first degree murder offense verses the defense of a capital murder offense.  The Supreme Court’s June 20, 2000 decision in Apprendi has not been addressed in the context of Tennessee’s capital murder statutes.



The right to counsel and to funds to defend against a criminal charge are fundamental constitutional rights guaranteed by the Fifth Amendment's right to due process and the Sixth Amendments rights to counsel and to a fair trial and by Article I, Sections 8 and 9 of the Tennessee Constitution.



T.C.A. § 40-14-102 provides that every defendant accused of a crime is entitled to counsel "in all matters necessary for such person's defense, as well as to facts as to law."  T.C.A. § 40-14-103 provides that where the defendant is "unable to employ counsel" the defendant is entitled to have counsel appointed by the court.  T.C.A. § 40-14-202(c) provides for the court to conduct a hearing and consider seven (7) factors in its determination as to whether the defendant is financially unable to obtain the assistance of counsel.  Finally T.C.A. § 40-14-202(e) provides for situations where the accused can pay for a portion of the defense but not all of the cost of the accused representation.



After hearing the evidence this court found that Mr. Sudderth does not have the present ability to afford the cost of his defense of the capital murder offense.  It is only because Mr. Sudderth has retained counsel that this court denied capital case counsel and expenses under T.C.A. § 40-14-207 and Supreme Court Rule 13, §5.



Counsel was retained to represent Defendant by written employment agreement on a non-capital first degree murder offense.  Defendant was charged with non-capital first degree murder at the time Counsel contracted to represent Defendant.



Counsel's written employment agreement provides:

2.
In the event that the State files a notice of its intent to seek the death penalty, it is agreed that Attorney will continue to represent Client only in the event that Client is found indigent and is appointed co-counsel and provided State assistance for the litigation expenses necessary for the defense of a death penalty trial.

3.
This Employment Agreement does not obligate Attorney to represent Client on any other charges not specified herein and in the event other charges are either instituted or brought against Client, additional attorney fees shall be agreed upon prior to Attorney representing Client thereon.

 

Supreme Court Rule 13 recognizes the need for specialized qualified counsel to handle capital murder cases.  This is because the defense of a capital murder case is different and far more complex than the defense of a non-capital first degree murder case.



Significant additional motion practice is required in a capital murder case due to the unique capital murder issues involved.  Juror selection and voir dire is substantially more complex.



In addition to defending against the elements of first degree murder the defense in a capital murder case is required to investigate and defend against additional elements of the aggravating factors.  In this case the state specified three aggravating factors in its Rule 12.3(b) notice.  Defending against each of these additional factors is a trial in addition to the non-capital first degree murder trial.  Indeed defending against these additional elements may occur either in the initial trial or in the sentencing trial.



In a capital murder trial a complete investigation of the defendant's life must be conducted to investigate and develop mitigating factors and other mitigating factors be investigated and developed.  The defense must be prepared for an additional sentencing trial in the event of a first degree murder conviction.



In short, the amount of work and the need for specialized services varies greatly between the defense of a non-capital murder case and defense of a capital murder offense.  Consequently, a private attorney must distinguish between these offenses when setting fees.  Simply because a defendant may be financially able to defend against a non-capital first degree murder case does not mean that defendant can defend against a capital murder charge.



To date counsel has already been required to provide substantial additional services beyond counsel's employment agreement all caused by the State's untimely capital murder Rule 12.3(b) notice.  Three days of hearings on what should have been a routine bail hearing were required because the state filed  Rule 12.3(b) notice attempting to hold Mr. Sudderth without bail on a capital offense.



As noted, at the time counsel was retained, counsel could not set fees and payment of expenses for a capital murder offense that was not charged in the presentment.  Mr. Sudderth had been in jail for two months and 20 days at the time counsel was retained and the state had taken no action to charge Mr. Sudderth with a capital murder offense.  It was only 8 days after counsel entered his name representing Mr. Sudderth on September 20, 2000 on the non-capital first-degree murder charge that the state on September 28, 2000 filed a Rule 12.3(b) notice of intent to seek the death penalty.



Enter this ____ day of November, 2000.








KELLY THOMAS








Judge
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