IN THE CIRCUIT COURT FOR BLOUNT COUNTY, TENNESSEE

STATE OF TENNESSEE



)








)








)








)

vs.






)
No.
12721








)








)

REGINALD STACY SUDDERTH


)

Application For Permission To Appeal

From The Court's Order Of Filed December 13, 2000



Comes now Defendant, by and through counsel, and moves for permission to appeal from the order of this court filed on December 13, 2000 denying Defendant's motion to dismiss presentment and motion to strike State's rule 12.3(b) notice.

ORDER APPEALED FROM



On October 30, 2000 Defendant filed a motion to dismiss Count 1 of the presentment as being insufficient to charge the offense of capital murder and to strike the state's Rule 12.3(b) notice of intent to seek the death penalty because the presentment does not charge a capital offense.  This Court held a hearing on December 11, 2000 and on December 13, 2000 entered an order denying the motion to dismiss.

ISSUE PRESENTED FOR APPEAL



1.
Whether Count 1 of the presentment charges an offense of capital murder where the presentment charges no aggravating factors.



2.
Whether the district attorney can file a Rule 12.3(b) notice of intent to seek the death penality when the presentment fails to charge a capital offense.



3 
Whether it is an unconstitutional application of T.R.Crim.P. Rule 12.3(b) to permit the District Attorney to aggravating factors to charge murder when the grand jury presentment does not charge capital murder.

CRITERIA MAKING RULING APPEALABLE



Interlocutory appeal is authorized by T.R.A.P. Rule 9(a)(1) need to prevent irreparable injury; T.R.A.P. Rule 9(b)(2) need to prevent needless, expensive and protracted litigation; and T.R.A.P. Rule 9(a)(3) need to develop a uniform body of law with the United States Supreme Court ruling on June 20, 2000 in Apprendi v. New Jersey, 530 U.S. ____, 120 S.Ct. 2348, ____ L.Ed.3d ____ (2000).

ANALYSIS OF FACTORS



Requiring Mr. Sudderth to stand trial for capital murder on an indictment that does not charge the offense of capital murder results in obvious irreparable injury to Mr. Sudderth.  Delaying the question of whether Count 1 of this indictment charges capital murder until after a conviction would result in needless, expensive and protracted litigation.



There is also a need to provide uniformity in Tennessee to the United States Supreme Court opinion decided June 26, 2000 in Apprendi v. New Jersey, 530 U.S. ____, 120 S.Ct. 2348 (2000).



Defendant asserts that the aggravating factors required to distinguish between non-capital first degree murder and capital murder are not charged in this presentment and that the presentment does not charge a capital offense.



It is only under Rule 12.3(b) where "a capital offense is charged in the indictment or presentment" that the district attorney can file a notice of intent to seek the death penalty.  If the presentment does not charge a "capital offense" the state's Rule 12.3(b) notice filed September 28, 2000 must be stricken.



In Apprendi the Court held that "under the Due Process Clause of the Fifth Amendment and the notice and jury trial guarantees of the Sixth Amendment, any fact (other than prior conviction) that increases the maximum penalty for a crime must be charged in an indictment, submitted to a jury, and proven beyond a reasonable doubt."  Apprendi v. New Jersey, 120 S.Ct. 2348 at 2356.



The Apprendi rule was first considered in Jones v. United States, 526 U.S. 227 (1999).  In Jones the Supreme Court found that the federal carjacking statute, 18 U.S.C. § 2119, defined three distinct offenses not a single crime with a choice of three maximum penalties.  The Court found that the penalty enhancers - serious physical injury and death - were elements of the crime and pursuant to the constitution had to be charged in the indictment and proven beyond a reasonable doubt to a jury.  The same is true in the case of a capital case in Tennessee where there are specific elements that enhance a sentence from life imprisonment to death.



On August 28, 2000 in United States v. Rebmann, ____ F.3d ___, 2000 Fed App. 0282P (6th Cir 2000) the 6th Circuit applied Apprendi and Jones to hold that a statute specifying a factual determination that significantly increases the punishment from 20 years to that of life imprisonment in a drug case must be charge the factual eliminate in the indictment and that fact must be proven beyond a reasonable doubt to a jury.



Tennessee law pursuant to T.C.A. § 39-13-204(i) requires the state prove beyond a reasonable doubt to a jury the existence of one of a number of specified aggravating factors prior to increasing the sentence in a first degree murder case from life imprisonment to death.  Under Tennessee's capital offense statutory scheme, it is only when an aggravating factor or fact is charged and proven to a jury beyond a reasonable doubt that a sentence of death can be imposed.  Mr. Sudderth asserts that the factors set out in T.C.A. § 39-13-204(i) are elements of the offense of capital murder and must be charged in the indictment or presentment.



Mr. Sudderth asserts that under Apprendi and Jones pursuant to the Fifth, Sixth and Fourteenth Amendments to the United States Constitution and Article I, §§ 8, 9 and 14 of the Tennessee Constitution to constitute a capital offense in Tennessee the indictment must charge aggravating factors distinguishing non-capital first degree murder from capital murder.



The Court of Criminal Appeals addressed Tennessee's current definition of a capital offense in State v. Moss, 1996 WL 492162 (Tenn.Crim.App. 1996).  In Moss the court recognized that absent aggravating factors first degree murder is a separate offense from capital murder.

As stated earlier, first-degree murder is the only remaining capital offense under Tennessee Law.  See T.C.A. § 39-13-202.  It is only a capital offense when the state alleges certain aggravating factors set forth in T.C.A. § 39-13-204(i).  Tenn.R.Crim.P. 12.3(b), promulgated in 1984, requires that the district attorney general give 30-days notice of an intent to seek the death penalty.  The notice must also state the specific aggravating circumstances that the state intends to rely on in seeking the death penalty.  Based on these changes, it is logical that "[i]f the state fails to allege and establish aggravating factors then it would appear the murder in the first degree is not a capital crime and bail should be available."  Raybin, Tennessee Criminal Practice and Procedure § 4.3 (1984).

State v. Moss at page 4.



The court in State v. Moss did not consider the requirement that aggravating factors being charged in the indictment to constitute a capital offense.  The Moss court did, however, recognize a requirement that aggravating factors be established to invoke the exception of the right to bail where the proof is evident or the presumption is great "Otherwise, in effect, the decision as to whether a first-degree murder defendant should be denied pre-trial bond will be left to the discretion of the district attorney general, who decides whether to seek the death penalty, rather that to the discretion of the trial court."  State v. Moss at page 5.



After reviewing this Court's opinion in State v. Moss this court found that there is a distinction under Tennessee Law between the offense of non-capital first degree murder and the offense of capital murder.  Because the grand jury did not charge elements of capital murder in this presentment this court ruled it would require that the State establish to the trial court the existence of elements which constitute the offense of capital murder.



The 5th Amendment to the United State's Constitution guarantees that "No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment by a grand jury. . ."  Some states do not provide a right to have a criminal prosecution commence only through presentment or indictment by a grand jury.  Tennessee, however, does and Tennessee's constitution in Article I, Section 14 is broader than the federal constitution and proves that in Tennessee:

That no person shall be put to answer any criminal charge but by presentment, indictment  or impeachment.



There is "an absolute right to a criminal accusation by a grand jury" in Tennessee.  State v. Brackett, 869 S.W.2d 936, 938 (Tenn.Crim.App. 1993).  Tennessee Code Annotated § 40-13-202 (1990) provides that an indictment must:

state the facts constituting the offense in ordinary and concise language, without prolixity or repetition, in such a manner as to enable a person of common understanding to know what is intended, and with that degree of certainty which will enable the court, on conviction, to pronounce the proper judgment.



Article I, § 9 of the Tennessee Constitution also guarantees the accused the right to know the "nature and cause of the accusation against him, and have a copy thereof."  Nothing in this indictment charges the offense of capital murder or places a person of ordinary understanding to know that the offense of capital murder was intended to be charged by the grand jury.  The indictment must charge the elements of the offense.  State v. Hill, 954 S.W.2d 725, 729 (Tenn. 1997).  "Tennessee necessarily requires that the factual allegation s [in an indictment] must relate to all the essential elements of [the] offense including that of scienter."  State v. Marshall, 870 S.W.2d 532, 537 (Tenn.Crim.Ap. 1993).  "A lawful accusation is an essential jurisdictional element without which there can be no prosecution."  State v. Perkinson, 867 S.W.2d at 5.  Here, this presentment does not charge any element or any facts constituting an offense of capital murder.



The State seeks to charge a capital murder offense by filing a Rule 12.3(b) notice of intent to seek the death penalty.  On September 28, 2000 the District Attorney of Blount County filed a notice pursuant to T.C.A. § 39-13-208 stating the District Attorney's intent to seek the death penalty and setting out three aggravating factors that the District Attorney intends to rely on.  T.R.Crim.P. Rule 13.3(b), however, provides for this procedural notice only "Where a capital offense is charged in the indictment or presentment."  Here no capital offense is charged in the presentment as required by T.R.Crim.P. Rule 12.3(b).  The states Rule 12.3(b) notice is required and triggers several procedures, however, this procedural notice does not constitute a charge of a capital offense and can not amend a non-capital first degree murder indictment to charge capital murder.  The presentment charging a "capital offense" is a mandatory condition precedent to the filing of  Rule 12.3(b) notice.  The District Attorney had not authority to file a Rule 12.3(b) notice and that notice must be stricken.



An application of Rule 12.3(b) permitting a District Attorney to convert a presentment charging an offense of non-capital first degree murder to an offense of capital murder allows the District Attorney to substitute its decision for that of the constitutional office of the grand jury.  This Court's application of Rule 12.3(b) to permit the District Attorney to substitute its judgment for that of a constitutional grand jury as to charging a capital offense is an unconstitutional application of Rule 12.3(b).



In effect the District Attorney by filing the Rule 12.3(b) notice is amending this presentment to charge aggravating factors to charge capital murder.  T.R.Crim.P. Rule 7(b) permits amendments of indictments only where:

An indictment, presentment or information my be amended in all cases with the consent of the defendant.  If no additional or different offense is thereby charged and no substantial rights of the defendant are thereby prejudiced, the court may permit an amendment without the defendant's consent before jeopardy attaches.



Mr. Sudderth did not and does not consent of the amendment of this presentment to charge capital murder.



In Walton v. Arizona, 497 U.S. 639 (1990) the Supreme Court considered a sentencing scheme that was different from the capital offense prosecution scheme in Tennessee.  There is serious question as to whether Walton was overruled by Apprendi and Jones.  Nevertheless, Walton considered a death penalty procedure entirely different from Tennessee's.  Walton is not applicable where the elements of a capital murder are different from the elements of non-capital first degree murder offense and the capital offense elements must be charged and proven beyond a reasonable doubt to a jury.  Tennessee, unlike Arizona, requires that an aggravating factor be charged to a jury and proven beyond a reasonable doubt.  It does not appear from the Walton opinion that Arizona defined a separate capital offense as does Tennessee's Constitution in Article I, Section 15 and T.R.Crim.P. Rule 12.3.  Nor does it appear from the opinion that Arizona had a constitutional requirement for a grand jury indictment of presentment.



In short, Walton considered a state death sentencing scheme and a state constitution that is not the same as Tennessee's.  Under Tennessee's constitution and capital offense scheme, Apprendi, Jones, Tennessee's constitution and T.C.A. § 40-13-202 require that elements making the charge capital murder be found by a grand jury, charged in the presentment or indictment and proven beyond a reasonable doubt to a jury.



The presentment in this case charges the offense of non-capital first degree murder not the offense of capital murder.  The ruling of this court permitting the District Attorney pursuant to Rule 12.3(b) to charge Mr. Sudderth with capital murder is an unconstitutional application of Rule 12.3(b).  This is a fundamental defect in this prosecution that must be resolved at this early stage of this prosecution.



Submitted this ____ day of January, 2001.








HERBERT S. MONCIER








Attorney for Defendant

Herbert S. Moncier

550 Main Avenue, Suite 775

Bank of America Building

Knoxville, Tennessee 37902

(865)546-7746

BPR# 1910

CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the foregoing has been faxed and mailed to the District Attorney for Blount County, Tennessee this the ___ day of January, 2001.








HERBERT S. MONCIER
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